One Is the Loneliest Number:
The Complicated Legacy of Obergefell v. Hodges

MELISSA MURRAY

This Essay considers a Kennedy opinion that has been mentioned multiple
times in the course of this symposium, Obergefell v. Hodges.! Let me state at
the outset that I have perhaps unorthodox views of Obergefell.? Although it has
been rightly heralded as one of the most important decisions of the last twenty
years,® in my view, it is also one of the most challenging.* To be very clear, |
fully support same-sex marriage and | appreciate that Obergefell extended the
right to marry to include same-sex couples. But if winning cases is important, it
is surely as important to win them in the right way. And on this point, Obergefell
fails. To put it plainly, although Obergefell reaches the right outcome, it does so
for the wrong reasons. We are only beginning to appreciate the full extent of
Obergefell’s collateral consequences for those who live their intimate lives
outside of marriage.

Although the Court’s decision in Obergefell v. Hodges was momentous, it
was hardly surprising. By the time United States v. Windsor® was decided two
years earlier—not to mention the raft of federal appellate cases that followed in
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Windsor’s wake®—the writing was clearly on the wall. When it decided
Obergefell in 2015, the Court was essentially ratifying a consensus in favor of
the legalization of same sex marriage.

What was surprising, however, was Obergefell’s rhetoric and its rationale.
As Orin Kerr mentioned in his keynote address,” in his writing for the Court,
Justice Kennedy has been prone to florid, flowery language. Nowhere is this
more evident than in the Obergefell opinion. Obergefell is peak Justice Kennedy,
right down to the extravagant prose, broad superlatives, and rhetorical
flourishes. On this account, not only does Obergefell expand the right to marry
to include and recognize same-sex marriages, it builds the case for equal access
to marriage on the premise that marriage is the most profound, most dignified,
and most important institution into which individuals may enter.®

As Justice Kennedy explains, marriage is not simply a religious or civic
institution; it is an institution whose importance is deeply personal and
meaningful to individuals.® Marriage’s “dynamic,” he explains, “allows two
people to find a life that could not be found alone.”® Indeed, the life that
marriage offers is one in which the couple “becomes greater than just the two
persons.”! In short, marriage “is essential to our most profound hopes and
aspirations.”?

But he does not stop there. Marriage, he continues, is “a two-person union
unlike any other in its importance to the committed individuals.”*3 It offers
individuals the chance to forge an “enduring bond” with another person and in
so doing cultivates the conditions under which “two persons together can find
other freedoms, such as expression, intimacy and spirituality.”** More
intriguingly, marriage, he offers “responds to the universal fear that a lonely
person might call out only to find no one there. It offers the hope of
companionship and understanding and assurance that while both still live there
will be someone to care for the other.”
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This is perhaps the most startling rhetorical moment in an opinion replete
with startling rhetoric. Indeed, for some, the image that Justice Kennedy
conjures recalls the musings of Helen Fielding’s spinster Bridget Jones,'® who
worried (endlessly) that she would never find a husband and would be left to die
alone, only to be discovered weeks later, her body half-eaten by wild dogs.'’
Under Obergefell’s logic, one truly is the loneliest number.!®

But beyond the soaring rhetoric, what is most troubling about Obergefell,
to my mind, is Justice Kennedy’s insistence that marriage, and marriage alone,
serves the best interests of children.'® Marriage, he writes, “safeguards children
and families.”?° “Without the recognition, stability, and predictability marriage
offers, children suffer the stigma of knowing their families are somehow
lesser.”?! On this account, life outside of the marital fold poses “harm and
humiliat[ion]” to children, who may “suffer the significant material costs of
being raised by unmarried parents, relegated through no fault of their own to a
more difficult and uncertain family life.”??

In this regard, not only is the Obergefell opinion unabashed in its
veneration and prioritization of marriage, it is equally unabashed in its
dismissiveness of life outside of marriage, which, on Kennedy’s telling, is less
dignified, less profound, and less valuable.? This is all to say that Kennedy’s
rationale for marriage equality rests, perhaps ironically, on the fundamental
inequality of non-marital relationships and kinship forms. While there is much
to celebrate about the Obergefell decision and its expansion of civil marriage to
same sex couples, the decision’s prioritization of marriage and its denigration of
life outside of it is cause for serious concern, even alarm.

Obergefell’s pro-marriage rhetoric is not simply a matter of florid
discourse or flowery rhetoric. The decision portends unappreciated
constitutional consequences that go beyond the expansion of civil marriage.?*
As | have elsewhere explained, Obergefell is likely to have negative
repercussions for those, whether gay or straight, who, whether by choice or by
circumstance, live their lives outside of marriage.?®

Over the last fifty years, the Supreme Court has decided a series of cases
that have offered tentative constitutional protections for non-marriage and non-
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marital families.?® To be sure, these cases have focused on a wide range of
issues—the rights of non-marital children,?” the rights of unmarried fathers,®
access to contraception,®® and more recently, the criminalization and
decriminalization of same-sex sodomy.3® Despite these differences, these cases
nonetheless suggest the promise of some constitutional protection for non-
marriage, the unmarried, and non-marital families.3! Obergefell’s pro-marriage
impulse demeans and challenges the status of non-marriage and more
troublingly, calls into question the promise of the constitutional protections that
these cases offer.3

This is perhaps surprising when one considers Justice Kennedy’s own
attachments to these protections for nonmarital relationships and families.
Throughout the Obergefell opinion, Justice Kennedy invokes the standard canon
of right to marry cases—Loving v. Virginia,®® Turner v. Safley,** Zablocki v.
Redhail.*> However, the Obergefell decision also relies on non-marriage cases,
particularly Eisenstadt v. Baird®® and Lawrence v. Texas.®” With that in mind, |
want to shift the discussion to these two cases. Specifically, | want to highlight
the effects that Obergefell may have for the protections that Eisenstadt and
Lawrence offered non-marital relationships and families.

Eisenstadt, of course, was a challenge to a Massachusetts law prohibiting
the use of contraception by unmarried persons.3® Though the decision struck
down the challenged law on equal protection grounds, the Eisenstadt Court also
considered the decision’s implications for the due process right to privacy. When
the right to privacy was announced in Griswold v. Connecticut, its protections
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were limited to marriage and the marital couple.*® But where did this leave those
outside of marriage? The Eisenstadt Court answered the question without
equivocation. The marital couple, the Court mused, was “not an independent
entity with a mind and heart of its own, but an association of two individuals.”*

In this way, Eisenstadt recharacterized the right to privacy first announced
in Griswold, by untethering it from marriage and the marital couple and
recasting it as a “right of the individual, married or single, to be free from
unwarranted governmental intrusion” into his or her intimate life.*?

The Court went even further with Lawrence v. Texas.*® There, the Court
expanded upon Eisenstadt’s logic to strike down a Texas statute criminalizing
same-sex sodomy.* In so doing, Justice Kennedy, who wrote for the majority,
spoke approvingly, even reverently, of non-marital gay sex and relationships.*®
Non-marital sexual conduct of the sort in which the petitioners were engaged
could be “but one element in a personal bond that is more enduring.”® And in
crediting the importance of the petitioners’ non-marital sexual conduct,
Kennedy took care to distinguish it from marriage—and any constitutional right
to legal recognition of same-sex marriage. As he explained, the Texas anti-
sodomy law issue the sought “to control a personal relationship that, whether or
not entitled to formal recognition in the law,”*’—that is, legal recognition as a
marriage—*is within the liberty of persons to choose without being punished as
criminals.”*® Indeed, according to Kennedy, “[t]he liberty protected by the
Constitution” allowed LGB persons the right to enter into such non-marital
relationships.*?

This aspect of Lawrence is entirely obscured in Obergefell (and the
decision invokes Eisenstadt only to “confirm” the relationship between liberty
and equality).5° Although Kennedy adverts to Lawrence and its possibilities for
intimate life outside of marriage, he makes clear that such a life is merely a half-
life. As he explains in the Obergefell opinion, “while Lawrence confirmed a
dimension of freedom that allows individuals to engage in intimate association
without criminal liability, it does not follow that freedom stops there. Outlaw to
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outcast may be a step forward, but it does not achieve the full promise of
liberty.”5! Instead, outlaw to in-law is the full measure of freedom.

This abrupt about-face belies the radical possibilities of Lawrence. As |
have written elsewhere, in decriminalizing same-sex sodomy, but not making
same-sex relationships eligible for marriage,? the decision introduced a novel
prospect—sex unregulated by either criminal law or marriage, historically the
two principal domains for the legal regulation of sex and sexuality.5® Almost
immediately, however, Lawrence’s radical possibilities were forsaken as the
decision came to be seen as a waystation on the road to same-sex marriage.>*

Lawrence’s conscription into the service of marriage equality, and the
surrender of its more radical potential, is not entirely surprising. Indeed, it is
entirely expected if one considers Justice Kennedy’s rhetorical treatment of the
petitioners in the case.® Although he took great care to underscore that same-
sex sex and relationships would not be eligible for marriage, Kennedy
nonetheless painted the petitioners in Lawrence with the brush of domesticity.
That is, he depicted them as a couple, though there was scant evidence for it.5
On this account, the decision’s protections for sex outside of marriage were
reserved for those gay couples whose relationships were marriage-like—
intimate, transcendent, private, in the home, monogamous, and in service of a
relationship—even though they were ineligible for marriage.>” Constitutional
protection for sex outside of marriage was contingent on couples presenting their
sexual lives in marriage-like terms. In so doing, Lawrence surfaced the tension
between protecting and respecting life outside of marriage and promoting
marriage as the normative ideal of adult intimate life.

If Lawrence represents the conflict between protecting non-marriage and
promoting marriage, Obergefell might be understood as effectively resolving
this tension in favor of marriage and marriage promotion.5® In Obergefell, the
contingent crediting of non-marital, marriage-like relationships is jettisoned as
the Court—and Kennedy—promotes marriage (and only marriage) as the
normative ideal for intimate life. Meaningfully, Obergefell and its rhetoric
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suggest that the decision to prioritize marriage over non-marriage goes beyond
simply choosing marriage over potential alternatives.> It gestures towards the
repudiation of the jurisprudence of non-marriage and its ethic of non-marital
equality. In this way, Obergefell is not simply about venerating marriage. It
cultivates the conditions under which future courts and legal actors may renege
on the promise of non-marital protection that Lawrence, Eisenstadt, and their ilk
offered, leaving those who live their lives outside of marriage in a
constitutionally precarious position.°

Domestic partnerships and civil unions are illustrative of these
developments. In the years before marriage equality, these statuses provided
alternatives means of recognizing same-sex relationships.5 The bulk of these
alternative statuses were reserved for same-sex couples—a brutal separate-but-
equal regime that underscored the second-class status of same-sex couples.
However, in some cases, these statuses were available to opposite-sex and same-
sex couples alike.®? In such circumstances, they presented a true alternative to
marriage’s hegemony—an option for those who wished to have some
relationship recognition, without signing on for the full panoply of benefits—
and regulation—that accompany marriage.5?

However, as marriage equality has flourished, these alternative statuses
have withered. In some states, they were phased out entirely as marriage equality
made civil marriage available to most couples.®* In other jurisdictions, civil
unions and domestic partnerships were automatically translated into marriages.®®

The post-Obergefell landscape provides no safe harbor for those who wish
to maintain domestic partnerships and civil unions as relationship recognition
alternatives to civil marriage. The decision’s veneration of marriage could be
interpreted as a signal that robust constitutional protections for, and recognition
of, non-marital statuses will be unavailable if marriage is widely available. Put
differently, if marriage is available to all, there is no need for the state to furnish
alternatives for relationship recognition.

On this account, Lawrence and Obergefell constitute the full range of the
state’s obligations to individual rights holders. Per Obergefell, the state must
provide equal access to marriage; and per Lawrence, it may not criminalize
consensual, private sexual conduct.® It does not have an obligation to furnish an
alternative to marriage or otherwise recognize and respect non-marital life

59. Id. at 1240.

60. Id.

61. Id. at 1241-42; Melissa Murray, Paradigms Lost: How Domestic Partnership Went from Innovation to
Injury, 37 N.Y.U. Rev. L. & Soc. CHANGE 291, 294-96 (2013) [hereinafter Murray, Paradigms Lost].

62. Murray, supra note 2, at 1241-42; Murray, Paradigms Lost, supra note 61, at 294.

63. Murray, supra note 2, at 1241-42; Murray, Paradigms Lost, supra note 61, at 302—03.

64. Murray, supra note 2, at 1243; Murray, Paradigms Lost, supra note 61, at 304.

65. Murray, supra note 2, at 1243 & n.225.
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beyond ensuring that non-marital sex is not criminalized and innocent children
are not punished for their non-marital status.®”

Obergefell’s pointed rhetoric about the importance of marriage for
supporting parenthood also raises important questions for unmarried persons
seeking to raise children. This point was raised—and quickly obscured—in one
of the cases that was consolidated into Obergefell. In DeBoer v. Snyder, Jane
Rowse and April DeBoer were a Michigan couple fostering children.®® Their
initial claim against the state had nothing to do with Michigan’s prohibition on
same-sex marriage.®® Rather, they sued to challenge Michigan’s law that
prevented unmarried couples from adopting each other’s children.”® A district
court judge advised them to reframe their claim.” If the issue was about being
unmarried and being unable to adopt as a couple, wouldn’t it be easier to simply
challenge the prohibition on same-sex marriage, get married, and then proceed
easily to adoption? It would, so they did. They reframed their claims, and after
Obergefell, happily adopted their children.”

Although DeBoer and Rowse’s marriage made it possible for them to
adopt, in Michigan, unmarried couples are still prohibited from adopting
children.” As the Michigan adoption statute makes clear, marriage continues to
be prioritized as the optimal site for raising children. And Obergefell does little
to disrupt this notion. If anything, it further embeds this intuition. On this
account, we might imagine, in a post-Obergefell world, a public hospital
restricting assisted reproductive technologies to married persons on the ground
that ART should be reserved for those who are prepared to raise children in
marriage. Obergefell’s pro-marriage rhetoric would make such a decision easily
defensible. The hospital would need only advert to Justice Kennedy’s
pronouncements that marriage is the optimal site for raising children. After all,
if marriage “affords the permanency and stability important to children’s best
interests,””* why would the law sanction and facilitate other family forms,
especially those rooted in non-marriage?

All of this prompts a question, if Obergefell stands for the proposition that
love wins, who loses? Unfortunately, Obergefell’s victory for marriage equality
comes at the expense of the unmarried and non-marriage. Even as Obergefell
insists on equal access to marriage for same sex couples, it implicitly
underwrites the inequality of non-marriage and non-marital families. More
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troublingly, the decision, with its florid pro-marriage rhetoric, has strong
potential to further embed this inequality into the structure of constitutional law,
reneging on the possibility of constitutional protection for non-marital life that
underlaid Lawrence v. Texas and Eisenstadt v. Baird.”

As we take the time to reflect on his remarkable career in the law and on
the Supreme Court, it is undeniable that Justice Kennedy has left a mark on the
Court and its jurisprudence. But it is not enough to focus on what he has created
with his jurisprudence. We must take the full measure of his legacy. In many
ways, Obergefell is a fitting vehicle for viewing the Kennedy legacy holistically.
As the case shows, Justice Kennedy has done much to advance our
understanding of equality and equal citizenship, but as this Essay explains,
equality for some may come at the expense of others. And in Obergefell, Justice
Kennedy’s efforts to advance the cause of equal marriage may actually stymie
equality in other domains, creating an uneven landscape for the future
advancement of equal rights.

75. Murray, supra note 2, at 1240.
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