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INTRODUCTION

Alarms are sounding over the decline in U.S. public companies.” The
extraordinary volume of trading in public equities masks an uncomfortable
fact: Firms no longer need to go public to raise large amounts of capital.
Despite relatively robust economic growth over the last few decades, the
rate of initial public offerings (“IPOs”) and the proportion of companies
listed on the national stock exchanges have both plummeted, with small
and medium-sized companies disproportionately likely to eschew the
public markets.” If the trend continues, the typical U.S. public company
will be a corporate behemoth that is no longer growing meaningfully.
Meanwhile, private company “unicorns” such as Uber, Airbnb, Dropbox,
and Lyft are raising astonishing amounts of equity capital entirely off the
public markets.” Rather than rushing toward an IPO, these companies
are delaying going public for as long as they can possibly avoid the
securities laws’ net. No longer the promised land for companies poised to
grow, the public stock market is quickly becoming a holding pen for
massive, sleepy corporations.

Why is this happening? Those who are paying attention tend to fault
the rising regulatory costs of becoming and remaining a public company.*
There is no question that federal securities law requirements for public
companies¥z particularly disclosure requirements¥z have generally increased
over the last few decades, both at a slow creep and, following major
corporate scandals or market upheavals, by giant leaps. This regulatory cost
hypothesis receives decidedly mixed support from the evidence,
however. Most troubling is that the sharp downturn in the rate of U.S.
IPOs and stock exchange listings began well before Sarbanes-Oxley,
which has long been the focal point of disclosure skeptics’ ire.’

1. See Andrew Ross Sorkin, C.E.O.s Meet in Secret over the Sorry State of Public Companies, N.Y.
Tmves (July 21, 2016), hitp//www.nylimes.com/2016/07/21/busincss/decalbook/ccos-meet-in-sceret-over-
sorry-state-of-public-companies.html?emc=edit_dlbkam_20160721&nl=dealbook&nlid=60675390& _r=0
(“Much of the smart money in the United States is going¥2and staying¥zprivate . ... Publicly listed
companies in the United States have become something of a dying breed.”).

2. Seeinfra Part I.B.

3. The term “unicorn” refers to startup companies that have achieved a valuation of at least one billion
dollars while remaining entirely privately funded. See Aileen Lee, Welcome to the Unicorn Club: Learning
from Billion-Dollar Startups, TRcHCRUNCH (Nov. 2, 2013), hitp://techcrunch.com/2013/11/02/welcome-to-the-
unicorn-club (providing the first reported use of the “unicorn” nomenclature, which suggests that such
companics were so rare as to be mythical).

4. See infra Part ILA.

5. See infra Part IL.A. In addition, other developed countries have experienced declines in IPOs
over the last few decades, despite imposing lighter securities regulations than the United States. See
Xiaohui Gao et al., Where Have All the IPOs Gone? 48 J. FIN. & QUANTITATIVE ANALYSIS 1663, 1677—
79 (2013).
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Critics of mandatory disclosure are correct that the stock market’s
woes turn at least in part on the information that it generates¥z they may
simply have gotten the story backwards. The culprit need not be rising
costs of disclosure, but declining benefits. From their inception, the
federal securities laws proposed a simple bargain to U.S. companies:
disclosure in exchange for investors. Companies that went public took on
the obligation of publicly disclosing substantial amounts of information
and, in return, were permitted to solicit the largest (and therefore
cheapest) source of capital: the general public. Conversely, private
companies were restricted to raising capital primarily from insiders and
financial institutions, without publicity and subject to severe limitations
on subsequent transfers of their securities’z effectively precluding any
sort of market for private company equity.

This paradigm divided the world of corporate finance into two: a
public side, tending toward larger companies with dispersed, passive
investors and exchange-traded stock, and a private side, characterized
mostly by small, owner-managed companies with illiquid equity.
Companies seeking to raise large amounts of capital gladly took up the
public side bargain precisely because there was a plausible, direct
connection between the cost (information disclosure) and the benefit
(the broad investor base).

Over the last three decades, the disclosure bargain has largely been
revoked. By repeatedly loosening the restrictions on capital raising and
trading on the private side, securities regulators have given birth to a
contradiction in terms: private securities markets." Today, private
companies can raise ample, cheap capital with relative ease.” Public
company issuers therefore benefit significantly less from their disclosure
obligations and can justifiably complain of a regulatory bait-and-switch.
Thus, while critics blame the increase in regulation for the decline of public
equity, the ongoing deregulation of private capital raising arguably played
the greater role.” That is, even if public company disclosure requirements
had remained constant over the last three decades, there would likely

6. See infra Part I1.B. Within the vast realm of private capital, this Article focuses on private
companics¥z that is, businesses that arc not subject to periodic reporting requirements under the
securities laws and whose stock is not publicly traded.

7. Of course, the opportunities to raise capital have not been equally distributed across firms.
See James D. Cox, Who Can’t Raise Capital?: The Scylla and Charybdis of Capital Formation, 102 Ky.
L.J. 849 (2013) (arguing that certain small firms are unlikely to be able to take advantage of any of the
exemptions [rom the federal sceurities registration rcquirements). Morcover, the current glut of
private capital is not due solely to deregulation¥z historically low interest rates have been a key driver
in prompting investors to seck out higher yiclding asscts. See Desperately Seeking Yield: The Striking
Appeal of Corporate Bonds, THE EcoNomisT (Mar. 9, 2013), http://www.cconomist.com/news/[inance-
and-economics/21573112-striking-appeal-corporate-bonds-desperately-seeking-yield.

8. See infra Part I11.B.
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still be a dearth of public companies today, due to the increasing ease of
raising capital privately.’

But why are investors so willing to pour capital into companies that
are not subject to disclosure requirements, particularly when the private
markets still cannot compete with the liquidity of public equity? If one
accepts that investors generally reward corporate disclosure,” then the
answer is far from obvious. Given that the regulatory costs of mandatory
disclosure cannot alone explain why firms are increasingly reluctant to go
or remain public, we still need an account of the rise of private capital
and the decline of the public company.

One explanation¥z among several other candidates''% may lie in the
information effects of our new securities-law paradigm. Together, public
companies’ mandatory disclosure and stock trading prices provide a
major information subsidy to private companies, to the detriment of the
public company issuers and investors that generate it.” The economic
argument in favor of a mandatory disclosure regime is that in the absence
of regulation companies will fail to disclose the socially optimal amount
of information to the public.” One reason is that disclosure has material
third-party effects or externalities2 information disclosed by one company
may help its competitor, for example, which discourages voluntary
disclosure. In this view, a well designed mandatory disclosure regime
should benefit disclosing companies as a group and reduce their
collective cost of capital by compelling them to disclose the optimal
amount of information to the market.

This conclusion assumes that firms have no meaningful choice as to
whether to be subject to the disclosure regime, however. Under the old
regulatory bargain, broadly speaking, this was a valid assumption.
Because of the restrictions on private capital raising, for the most part
issuers needing to raise significant equity capital had no choice but to go
public and take on the disclosure burden. Public companies and private
companies thus tended to differ significantly in both size and investor

9. Scveral scholars have noted that deregulating private capital could reduce [irms’ incentives Lo go
public. See e.g., Michael D. Guttentag, Patching a Hole in the JOBS Act: How and Why to Rewrite the
Rules That Require Firms to Make Periodic Disclosures, 88 IND. L.J. 151, 173-74 (2013); Michacl D.
Guttentag, Protection from What? Investor Protection and the JOBS Act, 13 U.C. Davis Bus. L.J. 207, 234
(2013) [hereinalter Guttentag, Protection from What?]; Elizabeth Pollman, Information Issues on Wall
Street 2.0, 161 U. Pa. L. Ruv. 179, 23536 (2012) (noting that increased liquidity in the private secondary
markets decreases firms’ incentives to go public); Usha R. Rodrigues, The Once and Future Irrelevancy of
Section 12(G), 2015 U. 1. L. REV. 1529, 1554-55 (predicting the “[cJoming [p]rolifcration of the [I]arge
[plrivate |f]irm™).

10. See Richard Lambert ct al., Accounting Information, Disclosure, and the Cost of Capital, 45 J.
Accr. Res. 385 (2007) (showing that an increase in a firm’s information quality should lower its cost of
capital, even when investors are diversified).

11. See infra note 105.

12. See infra Part IV.C.2.

13. See infra Part IV.A.1.
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base. The third-party effects of mandatory disclosure were therefore
unlikely to be materially harmful to public companies as a group. To the
extent that a public company’s disclosure proved helpful to a particular
private company, the two were unlikely to be in direct competition in
either the product or the capital markets.

The ongoing deregulation of private capital has made the
mandatory disclosure regime largely elective. With issuers and investors
increasingly free to cross the public-private divide, public and private
companies now compete more directly for both investors and customers.
The result is that the mandatory disclosure regime is no longer a closed
system for the benefit of public companies: The third-party effects of
disclosure amount to a penalty on public companies and a subsidy to
private companies.

This is not the happy outcome envisioned by proponents of
mandatory disclosure. Private companies today can raise large amounts
of capital while disclosing less than their public company counterparts in
part by freeriding on the enormous volume of public side information,
which makes private company valuation vastly easier and more accurate.
The cloud storage company Dropbox, which remains a private company
despite a ten billion dollar valuation,™ surely benefits to some degree
from the financial and material contract disclosures of its public company
competitor, Box.” Perhaps more importantly, investors and potential
investors in Dropbox are better able to value the firm and benchmark
their expected investment return by using Box as a ready comparison."

The third-party effects of disclosure are not easily measured,’” making
it difficult to gauge just how large a role they play in the decline of IPOs
and stock exchange listings. If regulators deem such third-party effects to
be large enough to justify a federal mandatory disclosure regime, however,
it is ironic that they should pay so little attention to them in redrawing the
public-private divide. It should come as no surprise that continuing to
impose (or increasing) disclosure requirements on public companies while
providing ever more avenues for non-public companies to escape
disclosure obligations altogether might undermine firms’ incentives to go
or to remain public.

14. See Farhad Manjoo, Crazy Like a Box: Going Public Can Give Start-Ups Outsize Power, N.Y.
Tmmis (Dec. 2, 2015), http://www.nytimes.com/2015/12/03/technology/crazy-like-a-box-going-public-can-
give-start-ups-outsize-power.html.

15. Meanwhile, Box has not fared well as a public company: Its stock price fell by nearly sixty percent in
the year following its January 2015 IPO. Box, Inc. (BOX), Yanoo! FINANCE, htips://[inancc.yahoo.com/
quote/BOX/history?period1=1422000000&period2=1453708800&interval=1d&filter=history&frequency=1d
(last visited Mar. 11, 2017) (providing calculation based on price of common stock between listed dates).

16. See infra Part IV.C.2.b (discussing how public information about other firms within the same
industry increases the precision of a firm’s valuation).

17. See infra Part IV.A.
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But, if the public side’s loss is simply the private side’s gain, why
worry? Indeed, there is much to like about private firms and private
capital.” The difficulty is that the status quo is inherently unstable. The
thriving market for private company equity currently receives a material
benefit from the vast amounts of public company information available.
For precisely that reason, public companies have little reason to continue
to provide this information subsidy.” The decline of public equity thus
seems likely to persist for some time to come. As the set of public
companies shrinks and skews toward ever larger corporations, however,
public company information should prove less useful to private companies.
The current flood of public market information available to the private
markets may eventually slow to a trickle. If so, private firms will face
information problems of their own. At a minimum, they will either have
to significantly increase their spending on disclosure or face a higher cost
of capital. Thus, the golden age of cheap and abundant private capital
need not survive the decline of public capital.

To be clear, this Article seeks neither to defend nor to critique the
current depth and breadth of mandatory disclosure for public companies
and public offerings.” Rather, the goal is to show that the current
regulatory arc is potentially self-defeating on its own terms. That is, if we
take the Securities and Exchange Commission (“SEC”) at its word that
investment information is socially valuable and would be inadequately
produced through private ordering alone, then our regulatory choices over
the last three decades are puzzling, as they threaten the quality and
usefulness of that information. We have for the most part increased
disclosure obligations for public companies while simultaneously unleashing
investors in the “disclosure-lite” private markets. The predictable result is
extensive freeriding on information from the public markets and a rapidly
shrinking set of public companies.” By exploiting public companies for the

18. For the scminal delense of private ownership of firms based on agency-cost principles, scc
Michacl C. Jensen, Agency Costs of Free Cash Flow, Corporate Finance, and Takeovers, 76 Am. ECoN.
Ruv. 323, 324 (1986) (arguing that concentrated ownership in private firms leads to efficiency gains by
better aligning the incentives of management and sharcholders).

19. See infra Part V.

20. At the dircction of Congress, the SEC’s Division ol Corporale Finance is currently engaged in
a large-scale review of public company disclosure requirements. See Jumpstart Our Business Startups
Act (“JOBS Act”), Pub. L. No. 112-106, § 108, 126 Stat. 3606, 3606-08 (2012) (directing the SEC to
review and report on Regulation S-K (17 CF.R. 229.10 ef seq.); Fixing Amecrica’s Surlace
Transportation Act (“FAST Act”), Pub. L. No. 114-94, §§ 72002-72003, 129 Stat. 1312, 1784-85 (2015)
(dirceting the SEC to implement improvements to Regulation S-K and to continuc its review).

21. We are accustomed by now to thinking of private firms as being dependent on the public
equity markets as one crucial means of exit for their equity holders (particularly for venture capital
and private equity funds, but also for founders and employecs), the other being acquisition by another
firm. This liquidity-based dependence on the public stock market may well be less important today,
given the professionalization of the mergers and acquisitions market for private firms and, to a lesser
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benefit of the private markets, the SEC ultimately undercuts its own goal
of ensuring the production and public dissemination of socially valuable
investment information.

This Article proceeds as follows. Part I describes the public-private
divide in U.S. securities regulation and documents the ongoing decline of
equity capital raising on the public side. Part II argues that deregulation
of private capital raising over the last few decades likely played a role in
this decline. Part III explains the connection between these two
developments discussed in Parts I and II in terms of information effects.
Revisiting the debate over mandatory disclosure, Part III argues that the
current disclosure regime provides too few benefits to public companies
as a group in light of the deregulation of private capital. Part IV shows
that the new crop of private companies is freeriding on pricing and other
information from public companies. Finally, Part V identifies the
difficulties posed for both sides of the securities-law divide by this
freeriding and concludes with some possible directions for reform.

Our current federal securities regime is widely viewed as a
compromise between disclosure enthusiasts and proponents of private
ordering. Yet in this case, the compromise has not produced a stable
equilibrium. Deregulating private capital while maintaining or increasing
substantial disclosure burdens on public companies may thus, in the end,
prove to decrease social welfare. The goal of fostering dynamic and
efficient capital markets would likely be better served by either
significantly scaling back public company disclosure or, in contrast, by
redrawing the public-private divide so as to confine substantially more
issuers and investors to the public side. If we take the third-party effects
of disclosure seriously our middle ground approach may well be inferior
to more one-sided policies from either end of the disclosure debate.

I. THE DECLINE oF PuBLIc EQuiTY

A. THE PuBLIC-PRIVATE DIVIDE IN SECURITIES REGULATION

The U.S. market for publicly traded stock remains the best known
financial market in the world. With enormous trade volumes and listings
from corporations with global name recognition, the national stock
exchanges such as the New York Stock Exchange (“NYSE”) and
NASDAQ epitomize contemporary finance.” Yet our collective
fascination with the stock market owes much to the legal framework that

extent, the rise of sccondary trading of private-firm stock. This Article emphasizes a very dilferent
phenomenon: private firms’ information-based dependence on publicly traded stock.

22. Ironically, a considerable share of the trading in public equities has moved off the national
stock exchanges to alternative trading venues and networks, including so-called “dark pools.” See
Yesha Yadav, Fixing Private Regulation in Public Markets 4—5 (Vand. Univ. Law Sch., Working Paper
No. 16-5, 2016), https:/papers.ssrn.com/sol3/papers.cm?abstract_id=2754786.
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governs it. As the emblematic institution of American capitalism, it is
easy to forget the extent to which the stock market is constructed by law.
The overwhelming majority of federal securities regulation is directed to
publicly traded equities and their corporate issuers.” And, by a wide
margin, the law’s most consequential intervention in this area is the sharp
divide it creates between “public” and “private” securities transactions
and%relatedly’2between “public” and “private” companies. In each
case, the public side bears substantial regulatory burdens (primarily
involving disclosure), but in exchange, it benefits from privileged rights
of access to investors.™

The public-private divide is a creature of the major federal securities
statutes enacted following the Great Depression.” Focusing on operating
businesses, as a rough approximation these laws currently require
extensive public disclosure from companies (1) that offer to sell their
securities to the general public,” (2) that grow sufficiently large (measured
by their assets and the number of their record shareholders),” or (3) whose
securities are traded on a national securities exchange.” Such issuers are
referred to as “reporting companies” herein. This Article further refers
loosely to reporting companies whose stock is publicly traded as “public
companies” and to firms that are non-reporting companies and do not
have publicly traded stock as “private companies.”” Such disclosure is

23. Within the Venn diagram of sccuritics regulation, the arca of greatest overlap is undoubtedly
the sccuritics exchanges, where multiple layers of rcgulation affect issuers, underwriters, brokers,
dealers, advisers, investors, and the exchanges themselves, including through the “soft law” of various
scll-regulatory organizations.

24. This Article will also refer somewhat loosely to the “public side™ of the securities-law divide
as covering [irms subject to the reporting obligations under the Sccuritics Exchange Act of 1934
(“Exchange Act”) and to securities offerings registered under the Securities Act of 1933. See Securities
Exchange Act of 1934, Pub. L. No. 112-158, 48 Stat. 881 (1934) (codified as amended at 15 U.S.C.
§§ 78a et seq.); Sceuritics Act of 1933 (“Sccuritics Act”), Pub. L. No. 112-106, 48 Stat. 74 (codilicd as
amended at 15 U.S.C. §§ 77a ef seq.). The “private side” will refer to firms that are not reporting
companics and to offcrings that arc not registercd under the Securitics Act.

25. Donald Langevoort and Robert Thompson provided the first comprehensive theorized account
of the public-privalc divide in sceuritics regulation in a 2013 article. Donald C. Langevoort & Robert B.
Thompson, “Publicness” in Contemporary Securities Regulation After the JOBS Act, 101 Gro. LJ. 337,
33940 (2013). See Onnig H. Dombalagian, Principles for Publicness, 67 FLa. L. Ruv. 649 (2015)
(advocating [or a more preciscly theorized public-private divide).

26. See Securities Act § 77¢(c) (prohibiting the sale of any security unless a registration statement
is cllcctive); id. § 77d(2) (declaring that the prohibition docs not apply to “transactions by an issucr
not involving any public offering™).

27. Section 12(g) of the Exchange Act, as amended by the JOBS Act, requires a company to
rcgister its sceuritics under the Exchange Act il it has ten million dollars or more in total asscts and a
class of equity securities “held of record” by 2000 or more persons (or 500 or more persons who are
not “accredited investors”). See Exchange Act § 781(g)(1)(A) (2012).

28. Seeid. § 781(d).

29. While there is a sharp divide between reporting companies and non-reporting companies in
terms of disclosure requirements, this divide does not correspond perfectly with restrictions on how
the firms’ securities are traded. The trading regime includes more gradations than the largely binary
disclosure regime: Stock may be publicly traded on a national securities exchange, it may be publicly
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required both in connection with specified events and on an ongoing,
periodic basis.™

The public-private divide has been largely responsible for the U.S.
stock market’s disproportionate importance for two reasons. First, it
results in the issuance and trading of securities deemed “private” being
deliberately hidden from the view of the general public. Conversely, public
companies trading on the major securities exchanges are made
significantly more visible than they otherwise would be through mandatory
disclosure and direct regulatory scrutiny. Second, the public-private divide
includes various rules that, until recently, confined retail investors to the
public markets.” Thus, the “public” and “private” labels in securities
regulation have always been self-reinforcing, with both descriptive and
prescriptive aspects. The public stock market’s continued power to
command our attention conceals an arresting development, however: the
market’s traditional role of helping companies to raise large amounts of
equity capital is in decline.

B. THE DECLINE IN EQuiTy CAPITAL RAISING ON THE PUBLIC SIDE

1. Declining IPOs

The U.S. market for IPOs of corporate stock is in the throes of what
appears to be a long-term decline.” IPOs are a key measure of the state of
public equity, because they are typically companies’ only bite at the apple
when it comes to raising equity capital from the general public. Subsequent
attempts to raise new equity capital from the public are relatively rare, as
most corporations prefer to fund their operations with retained profits or
by issuing debt.”

Measured over the last two decades, fewer and fewer operating
companies are choosing to “go public” in the United States by issuing

traded over-the-counter on the “Pink Sheets,” or it may be subject to various legal restrictions on
transfers, such as the requirement that a resale occur only to accredited investors. Further, even stocks
that arc publicly tradable vary considerably in their liquidity, with some lacking any rcgular trading
whatsoever. Thus, the notion of a “public-private divide” applies only loosely to trading. This Article
therefore focuses primarily on two points on opposite ends of the spectrum: “public companics™ that
are both reporting companies and publicly traded and “private companies” that are neither reporting
companics nor publicly traded. See infra Part 1V.C.

30. These disclosure requirements are found in section 13 of the Exchange Act and the SEC rules
that implement it. See 15 U.S.C. §§ 781, 78m (2012); 17 C.F.R. § 229.301 (2009).

31. C.f. Donald C. Langevoort, The SEC, Retail Investors, and the Institutionalization of the
Securities Markets, 95 Va. L. Ruv. 1025, 1072 (2009) (“The United States is the only country in the
world with a truly broad and active retail investor base [or dircet cquity investment.”).

32. Other developed countries appear to be facing a similar decline. See Gao et al., supra note 5.

33. This “pecking order” explanation for firms’ preferences for financing sources originated in an
article by Stewart Myers and Nicholas Majluf. See generally Stewart C. Myers & Nicholas S. Majlul,
Corporate Financing and Investment Decisions When Firms Have Information That Investors Do Not
Have, 13 J. FIN. Econ. 187 (1984) (developing the pecking-order theory of corporate financing behavior).



April 2017] THE DEREGULATION OF PRIVATE CAPITAL 455

shares in a registered offering.” From 2001 through 2012, there were an
average of only 99 IPOs per year, compared to 310 IPOs per year between
1980 and 2000.” Given that the total number of U.S. startups grew overall
during the same period, the proportion of U.S. firms undergoing an IPO
fell even more dramatically.” While it has affected firms of all types and
sizes, the downshift in IPOs is most pronounced among small firms, as
shown in TABLE 1. The overwhelming majority of companies choosing to
go public today are already large businesses, whether measured by sales or
enterprise value.”

TABLE 1. THE DECLINE IN U.S. IPOs SINCE 2000™

Percentage of [POs
Average No. Small Large | Total Proceeds
IPOs per Year Firms Firms ($ billions)
1980—2000 310 33% 47% $28.3
2001-2012 99 28% 72% $28.0

As of the date of this Article, many commentators were expecting a
relative drought in IPOs to continue for the foreseeable future.” This
cannot be dismissed as a global phenomenon: The decline in U.S. IPOs is
particularly salient in comparison to the rest of the world.” Globally, the
U.S. share of IPOs fell from thirty-one percent in the 1990s to ten
percent in the 2000s, even though the U.S. share of global GDP
remained nearly constant across both periods."

IPOs are the most visible proxy for the health of public capital raising.
A high rate of IPOs signals that companies (and their underwriters) are
confident that they can raise significant amounts of capital at a favorable
price¥2it is thus an indication not only of companies’ optimism about the
health of the U.S. economy, but also (for our purposes) of their judgment
that a balancing of the costs and benefits weighs in favor of going public.
Although major IPOs tend to attract significant public attention, the
decline in IPOs is not merely of symbolic or cultural interest. If IPOs are
indeed companies’ stepping stone to achieving scale’2a question to which

34. See Gao ct al., supra note 5, at 1663.

35. Id.

36. See id.

37. Seeid.

38. All data for TasLE 1 is taken from Gao et al., supra note 5. Id. at 1668. The TPO data excludes
all nonoperating companics, such as closcd-cnd investment funds and REITSs. Id. at 1667.

39. See Maureen Farrell, US IPO Window Could Stay Closed for Months, WaLL St. J. (Feb. 10, 2016,
4:38 PM), http://blogs.wsj.com/moncybeat/2016/02/10/us-ipo-window-could-stay-closed-for-months.

40. Craig Doidge et al., The U.S. Left Behind? Financial Globalization and the Rise of IPOs
Outside the U.S., 110 J. FIN. ECON. 546, 547 (2013).

41. 1d.
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we turn in the next Part’2then the dearth of companies making the leap
may bode poorly for future employment and growth in the United States.”
Indeed, Congress was so troubled by the decline in IPOs that portions of
the Jumpstart Our Business Startups Act (“JOBS Act”)* were expressly
aimed at reversing the downward trend.” As we shall see, however, the
fact that the JOBS Act simultaneously liberalized private capital raising
in turn rendered nugatory the Act’s efforts to encourage IPOs.”

2. Declining Exchange Listings

Provided that they can satisfy the applicable listing standards, most
U.S. public companies choose to list their stock on a major securities
exchange such as the NYSE or NASDAQ, as this provides their
shareholders and management with liquidity¥2 that is, the ability to buy and
sell quickly and with minimal transaction costs.” Yet the number and
relative share of exchange-listed companies has plummeted over the last
four decades, suggesting a stark decline in public equity.” According to
data compiled by Craig Doidge, G. Andrew Karolyi, and René M. Stulz,
between 1977 and 2012 the number of U.S. exchange-listed firms fell in
absolute terms from 4710 to 4102 firms, representing a decline of almost
thirteen percent.” However, both the U.S. population and the total number
of U.S. firms grew significantly during this time.*” Thus, the relative decline
in U.S. listed firms is even more striking: Over the same period, both the
ratio of U.S. listed firms to all U.S. firms and the number of U.S. listed firms
per capita plunged by roughly forty percent each.”

The near-term trends are even more remarkable.” FIGURES 1 and 2
depict the decline in U.S. listings since 1990 (as a percentage of all U.S.

42. See generally Bernard S. Black & Ronald J. Gilson, Venture Capital and the Structure of
Capital Markets: Banks Versus Stock Markets, 47 J. FIN. Econ. 243 (1998) (cxplaining the link between
the stock market and venture capital market via the contractual relationship between entrepreneurs
and venture capital providers).

43. See JOBS Act, Pub. L. No. 112-106, 126 Stat. 313 (2012).

44. See TPO Task ForcE, REBUIL.DING THE IPO ON-RAMP: PUTTING EMERGING COMPANTES AND THE
JoB MARKET Back ON THE Roap 10 GrOwTH 6-8 (2011), hitps://www.scc.gov/inlo/smallbus/acsce/
rebuilding_the_ipo_on-ramp.pdf.

45. See, e.g., Carlos Berdcejé, Going Public After the JOBS Act, 76 Onro St. LJ. 1, 50-61 (2015)
(finding that JOBS Act provisions aimed at easing small issuers toward IPOs failed to increase their
ratc of IPOs).

46. The set of public companies whose stock is not traded on a national securities exchange thus
largely consists of small or financially distressed companies or privately owned companies that have
publicly registered debt outstanding.

47. Craig Doidge et al., The U.S. Listing Gap 5 (Sept. 2016) (unpublished manuscript) (on file
with the Journal of Financial Economics).

48. Id.

49. Seeid. at 37.

50. See id.

51. See Scorr BauGurss it AL., CAprral RASING IN 1iE US.: AN ANALYSIS OF THE MARKET FOR
UNREGISTERED  SECURITIES OFFERINGS, 2009-2014 3 (2015), htips://www.sec.gov/dera/stall-papers/white-
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firms and on a per capita basis, respectively), when, with the enactment of
Rule 144A, the SEC embarked in earnest on its mission of facilitating
private capital markets.” Of course, the newfound appeal of the private
markets competed with the record-breaking bull market in the public
markets in the 1990s, which ended abruptly in the early 2000s with the
bursting of the “dot-com” bubble and a wave of corporate fraud.” Thus,
from its peak in 1996, the share of U.S. listed companies relative to all U.S.
companies fell by more than half, while the number of U.S. listed
companies per capita fell by almost sixty percent. Even in absolute
numbers the decline is arresting: Over approximately the last twenty years,
the number of publicly listed companies plummeted from 8025 to 4101.”

FiGURE 1. U.S. EXCHANGE-LISTED FIRMS AS A PERCENTAGE
ofF ALL U.S. Firms (1990—2012)
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papers/unregistered-olferingro-2015.pdl (“[TThere has been a steady and significant deercase in the number
of public reporting companies in the U.S., particularly since the dot com crash and implementation of the
Sarbancs-Oxlcy Act.”).

52. See 17 CF.R. § 230.144A.

53. See John C. Colfec, Jr., Gatekeeper Failure and Reform: The Challenge of Fashioning Relevant
Reforms, 84 B.U. L. REv. 301, 323-25 (2004).

54. See Doidge et al., supra note 47, at 6-7, 37.

55. See Sorkin, supra note 1 (reporting the findings of the National Burcau of Rescarch).
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FIGURE 2. U.S. EXCHANGE-LISTED FirRMS PER CAPITA (1990—2012)
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Unlike IPOs, this phenomenon is truly unique to the United States.
Peer countries with developed national stock exchanges did not
experience a similar decline in listings, leading Doidge, Karolyi, and
Stulz to conclude that the United States is experiencing a sizable and
growing “listing gap.”" The implication of the decline in listings is that
the number of firms exiting the exchanges’2 whether because they are
taken private,” are merged into another exchange-listed firm, or simply
choose to delist*%is not being offset by an equal or larger number of
firms joining the exchanges. In the end, the decline in listings generally
suggests that fewer companies see value in going or remaining public.
More particularly, it signals that, in a dramatic shift in mission, the major
securities exchanges are shedding their traditional role of helping
companies to raise capital.”

56. See Doidge et al., supra note 47, at 31-32.

57. “Going privalc” transactions involve onc investor (or a group ol investors), such as a private cquity
fund, acquiring the publicly held stock of a company, whether through a merger or tender offer. See
Elisabeth de Fontenay, Private Equity Firms as Gatekeepers, 33 REv. BANKING & FIN. L. 115, 123 n.33 (2013).

58. See Jesse M. Fried, Firms Gone Dark, 76 U. Cur. L. Ruv. 135, 140-43 (2009) (describing the
delisting process).

59. As a lechnical matter, firms do not gencrally raisc capital on the stock exchanges. Stock exchanges
are markets (organized as auction or dealer markets) where companies’ already issued stock is traded among
investorsyz though companics may participale in buying and sclling their own stock on the exchange (such as
in a stock buy-back), this is relatively rare. Rather, companies generally raise capital only when they first
issue that stock (most often, to an underwriter) in an IPO or a secondary offering, after which the stock will
begin trading on the exchange. Nonetheless, exchange listings are intimately tied to public capital raising
because they represent a promise of liquidity to investors, which is a crucial inducement for them to invest in
the first place. For example, Google could not have raised 1.9 billion dollars in its 2004 IPO without pledging



April 2017] THE DEREGULATION OF PRIVATE CAPITAL 459

3. Secondary Offerings

After a firm has undergone an IPO it may subsequently raise
additional equity capital in what is referred to as a secondary offering. If
the rate of IPOs in the United States is dwindling, secondary offerings by
public companies are becoming increasingly rare.” In recent years, net
secondary issuances on the national exchanges have been negative, with
firms in the aggregate buying back more stock (by value) than they have
issued.” Among the plausible benefits conferred to businesses by going
public, equity capital raising is plummeting in the rankings.”

C. ENTER THE UNICORNS

Symptomatic of the diminished role of public capital raising is the
recent phenomenon of companies going public long after they have
achieved scale and primarily as a means for insiders to cash out, rather
than to raise new capital for growth.” “Unicorns” are companies that
achieve valuations of one billion dollars or more while remaining private
companies.” The spotting of the very first unicorns in the mid-2000s rapidly
gave way to a stampede. As recently as November 2015, 103 private startup
companies had valuations exceeding one billion dollars.” While such
valuations should not always be taken at face value’z particularly given the
disproportionate number clustered at just over the highly desirable one
billion dollar mark™¥there is no disputing the astonishing amount of
equity capital that such firms are raising through purely private offerings.

to list its sharcs on NASDAQ immcdiatcly therealter, because most investors do not expect to hold specific
stocks indefinitely. See Jay Ritter, Google’s IPO, 1o Years Later, Forsus (Aug. 7, 2014, 4:56 PM), http:/
www.forbes.com/sites/jayritter/2014/08/07/googles-ipo-10-years-later/#1 178ec2a70f9.

60. Cf. Bn. OF GOVERNORS OF THE FED. RESERVE Sys., FINANCIAT. ACCOUNTS OF THE UNITED STATES:
Frow or Funps, BaLancE Surirs, AND INTEGRATED MAacrorcoNomic AccouNts 68 tbl.F.223 (2016),
http://www.federalreserve.gov/relcases/z1/current/z1.pdl (showing that in 2015, net issuances¥zboth
primary and secondary“of equity securities across afl nonfinancial corporate entities amount to
approximalcly negative 128 billion dollars).

61. Id.

62. Of course, the decline in secondary stock offerings could simply mean that public companies
arc choosing Lo substitute debt for equity. This is unlikely to be the casc, however, given that leverage
ratios among S&P 500 companies are currently substantially lower than in 1990. See Nir Kaissar, The
Great Corporate Debt Scare, BL.oOMBERG (Fcb. 8, 2016, 11:18 AM), hitps://www.bloombcrg.com/gad(ly/
articles/2016-02-08/about-that-29-trillion-in-corporate-debt.

63. See Manjoo, supra note 14 (“Companies are waiting longer to go public, and thanks to a surge
of moncy from hedge funds and mutual [unds. .. young companics have been given resourcees Lo stay
private for years on end.”).

64. See Sorkin, supra note 1.

65. See Leslie Picker, Risking Your Neck to Run With the Unicorns, N.Y. Times (Nov. 4, 2015),
http://www.nytimes.com/2015/11/05/business/dealbook/risking-your-neck-to-run-with-the-unicorns.html.

66. See Robert P. Bartlett 111, A Founder’s Guide to Unicorn Creation: How Liquidation Preferences in
M&A Transactions Affect Start-up Valuation, in Ruscarci HANDBOOK ON MERGERS AND ACQUISITIONS
(forthcoming 2016) (manuscript at 17-18), http:/ssrn.com/abstract=2664236.
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And these firms are in no hurry to go public.” The unavoidable
Facebook best illustrates the tale of unicorns and their resistance to
becoming public companies.” Launched as a website in 2004, the social
media company rapidly attracted a significant user network and private
funding from venture capital funds soon followed. With a demonstrated
source of advertising revenue and the largest user base of any social
media company, Facebook seemed primed for an IPO. But, the company
dragged its feet precisely because an IPO was no longer needed for it to
raise capital.” The founder and CEO Mark Zuckerberg candidly
acknowledged that there would be little benefit from going public:
Facebook had all the capital that it needed, and then some.”

Indeed, in addition to multiple rounds of financing from venture
capital firms, Facebook had accepted several other private equity
investments, including from other businesses (notably, Microsoft).”"
Combined with shares originally issued to management and employees,
the company’s shareholder base grew so large that it risked being forced
to become a public company against its will by virtue of the then-
applicable threshold of 500 record shareholders for triggering reporting
company status.” Facebook’s vocal displeasure over being forced to cross
the public-private divide in this fashion was directly responsible for
Congress’s eventual decision to increase the record shareholder trigger
from 500 to 2000 in the JOBS Act.” In the meantime, Facebook
proceeded with an IPO on May 18, 2012.”* However, over 100 unicorns
are still resolutely avoiding going public,” and Congress has made it even
easier for them to hold their ground.

67. See Picker, supra note 65 (“Start-ups [in 2015] are waiting 7.7 years to go public after their
first round of funding, up [rom 5.8 ycars in 2017 ....”).

68. For the full account of Facebook’s pre-IPO efforts to circumvent the 500 record shareholder
threshold for Exchange Act reporting, see Langevoort & Thompson, supra nole 25, al 338-39; see also
Steven Davidoff Solomon, Facebook and the soo-Person Threshold, N.Y. Times (last updated Jan. 3,
20TT, 4:03 PM), http://dcalbook.nytimes.com/2011/01/03/faccbook-and-the-500-person-threshold/.

69. Zachary M. Scward, Judge Expresses Skepticism About Facebook Lawsuit, WaLL ST. J. (last
updated July 25, 2007, 6:38 PM), https://www.wsj.com/articles/SB118539991204578084.

70. See THOMSON REUTERS, Zuckerberg: ‘No Rush’ to Facebook IPO, P.C. MaG. (Mar. 4, 20710,
9:45 AM), http://www.pcmag.com/article2/0,2817,2360939,00.asp (“If you don’t need that capital, then
all the pressures are different, and the motivations (to go public) are not there in the same way[.]”
(quoting Mark Zuckerberg)).

71. See Brad Stone, Microsoft Buys Stake in Facebook, N.Y. Tmmus (Oct. 25, 2007), http:/
www.nytimes.com/2007/10/25/tecchnology/25laccbook.html.

72. See 15 US.C. § 781(g)(1) (2016).

73. See Letter [rom Darrell Issa, Chairman, House Comm. on Oversight & Gov’t Reform, to the Hon.
Mary L. Schapiro, Chairman, U.S. Sec. & Exch. Comm’n (Mar. 22, 2011), http://www.knowledgemosaic.com/
resourcecenter/Issa.041211.pdf.

74. See Erin Griffith, How Facebook Overcame Its Disastrous IPO, ForTuNE (last updated
May 18, 2015, 12:35 PM), http:/fortune.com/2015/05/18/facebook-ipo-3-year/.

75. See Picker, supra note 65 (identifying 103 private firms valued at over one billion dollars cach).
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Today, then, “going public” is no longer the unavoidable stepping
stone to raising large amounts of capital¥z far from it. Weighing the costs
and benefits, firms are increasingly declining whatever it is that the public
side still has to offer them. Those that do go public appear to be motivated
primarily by the need to allow insiders to cash out some of their
investment in the business or by the fear of running afoul of the securities
law provisions based on size or trading in their securities. Retrenchments
of the securities laws are increasingly helpful in alleviating those fears and
thus delay firms’ entry into the public side even further.

II. WHo Is To BLAME?

Evidence from the IPO market, stock exchange listings, secondary
offerings, and private company “unicorns” all suggest that the public stock
market is undergoing a radical shift in its role¥2away from capital raising
and, as discussed in Part IV, toward the production of information as an
end in itself. This Part discusses the plausible causes for the decline of
public equity.

A. WHo GoEs PuBLIC AND WHY?

Companies may decide to go public for several reasons, and these
reasons have changed over time. First, the key driver has historically
been access to capital: Reaching the broadest possible investor group
affords companies more capital and at lower cost. Second, the public
markets offer more liquidity which independently contributes to the
lower cost of capital for public companies, but also provides distinct
benefits. Given the widespread use of equity compensation, for instance,
a liquid secondary stock market makes hiring and retaining management
less costly, as managers can better assess the true value of their stock
options and have assurances that they can readily convert those options
to cash once they become exercisable.”” Indeed, going public is now
viewed primarily as a mechanism for founders, employees, and early
investors to cash out their relatively illiquid stakes in the firm.” Other
potential benefits of going public include greater publicity and
reputational benefits, a simpler capital structure (typically), and more
uniform shareholder rights’2as compared to, for example, multiple
rounds of venture capital financing, each associated with potentially
differing cash flow and other rights.”

76. See Jay R. Ritter & Ivo Welch, A Review of IPO Activity, Pricing, and Allocations, 57 J. FIN.
1795, 1796—98 (2002).

77. See EUGENE F. BriGHAM & JOEL F. HOUSTON, FUNDAMENTALS OF FINANCIAL. MANAGEMENT 42
(13th ed. 2012).

78. Although it receives no explicit mention in the literature, going public also frees management
from the burden of monitoring and approving trades in the company’s stock in order to ensure
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Yet there are undeniable costs to being a public company that must
be balanced against these benefits. The direct and indirect costs of
mandatory disclosure and other requirements of securities law (such as
the federal proxy rules) represent one of the most significant costs to
becoming and remaining a public company.” There may also be
efficiency losses from the increased separation of ownership and control
associated with having a diverse shareholder base.” Other commonly
noted costs include increased shareholder litigation, the costs of dealing
with shareholder activists and short sellers, and the perhaps related but
vaguely defined costs imposed by investor “short-termism.”

One should bear in mind, however, that there may be considerable
differences in the relative weight of these costs and benefits from the
perspectives of shareholders, managers, and society. While managers are
strongly averse to shareholder litigation and shareholder activists, for
example, their ultimate effect on shareholder value remains hotly
debated.” Most relevant for our purposes, public company managers
may be highly reluctant to disclose conflicts of interest (as they are
required to do by securities laws), but such disclosures are generally
thought to benefit shareholders.” This disparity in incentives matters,
because the parties responsible in practice for deciding whether a firm
goes or remains public will determine which particular mix of these costs
and benefits is taken into account.

Where do things stand today? As we have seen, more and more
companies are deliberately avoiding the public markets by simply
choosing to remain private longer. Indeed, the median age of venture-
capital-backed firms at the time of their IPO has increased from eight
years between 1980 and 1989 to ten years between 2001 and 2015.°
Further, the set of firms that have already gone public is shrinking
through acquisitions or going private transactions, and less frequently,
through delistings.* Small and medium-sized firms are especially likely to

compliance with the sccuritics laws. As we shall sce, however, deregulation has made the latier task
significantly less oncrous.

79. See generally PricuwAririousiCooriks LLP, ConSIDERING AN TPO? Ti Costs or GOING AND
BEING PuBLIc MAY SURPRISE YOU 1 (Sept. 2012), hitps://www.pwc.com/us/cn/deals/publications/asscls/pwe-
cost-of-ipo.pdf.

80. See infra notc 266.

81. See, e.g., Alon Brav et al., Hedge Fund Activism, Corporate Governance, and Firm Performance,
63 J. FIN. 1729, 1730 (2008) (finding that the announcement of hedge fund activist campaigns triggers
positive abnormal stock returns, suggesting that they increase sharcholder wellare).

82. See Robert M. Bushman & Abbie J. Smith, Financial Accounting Information and Corporate
Governance, 32 J. AccT. & ECON. 237, 304-05 (2001) (discussing how disclosurc limits managerial rent-
secking behavior).

83. See Jay R. RITTER, INITIAL PUBLIC OFFERINGS: UPDATED STATISTICS 11 tbl.4, (2016) (providing
statistics on the “median age and fraction of IPOs with VC- and Buyout-backing, 1980-2015).

84. See Fried, supra note 58, at 136 (documenting an increase in delistings from the major stock
exchanges).
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remain or go private.” The combined effect is that U.S. public companies
are simply “fewer and bigger.”* Conversely, while there has always been
a smattering of very large private companies in the United States such as
Koch Industries, Cargill, Bechtel, and Mars, such companies were, until
recently, notable exceptions. Today the list of private company behemoths
is expanding at a rapid clip, including in particular relatively young, tech-
based companies that in the past would have been obvious IPO
candidates, such as Uber, Airbnb, and their ilk, as well as formerly public
companies that have been taken private by private equity firms or by
management.”

To be sure, it continues to be the case that once a company exceeds
a certain size the calculus will typically weigh in favor of becoming and
remaining a public company. The largest companies can best bear the
overhead costs and administrative burden of disclosure and other
regulatory compliance.”™ Further, if their shareholder base has grown
along with their size, having a liquid secondary market for the company’s
stock¥2and one that management is not responsible for refereeing%s will
hold considerable appeal. Yet it appears that the threshold size at which
public company status becomes desirable continues to increase, resulting
in fewer and larger public companies.

B. REecGuLATORY EXCESS?

Averaged over the last thirty years, the U.S. economy has grown at
a relatively healthy rate.” Why, then, is the public side of corporate
finance ailing? An obvious culprit presents itself. Over the last fifteen
years, public companies have overall experienced a marked increase in
federal securities regulation,” largely in the form of a single paradigm-
shifting federal statute, the Sarbanes-Oxley Act.” Enacted following the
epidemic of fraud scandals among public companies in the early 2000s, the
Sarbanes-Oxley Act significantly increased public companies’ disclosure
obligations, among others.” Most notoriously, the Act requires periodic
certifications by the CEO, CFO, and auditors of public companies as to the

85. See Gao ct al., supra nolc 5, al 1690—9T.

86. See Geoff Colvin, Take This Market and Shove It, Forrun: (May 17, 2016, 6:30 AM), fortune.com/
going-privalc/.

87. See Picker, supra note 65.

88. See Dhammika Dharmapala & Vikramaditya S. Khanna, The Costs and Benefits of Mandatory
Securities Regulation: Evidence from Market Reactions to the JOBS Act of 2012 (Univ. ol Chi. Law Sch.,
Coase-Sandor Inst. for Law & Econ., Working Paper No. 701, 2014).

89. See Gao ct al., supra note 5.

90. One notable exception is the reduced disclosure burden for well-known, seasoned issuers
(“WKSIs”) under the 2005 amendments to the Securitics Act. See 17 C.F.R. § 230.415.

91. See Sarbancs-Oxley Act of 2002, Pub. L. No. 107-204, 116 Stat. 745 (2002) (codified in
scattered sections of 11, 15, 18, 28,29 U.S.C.).

92. See Sarbanes-Oxley Act of 2002.
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firm’s internal financial controls,” which predictably and significantly
increased the resources devoted to public company disclosures.” To a
lesser extent, the Dodd-Frank Act,” enacted by Congress following the
financial crisis occurring between 2007 and 2009, also included certain
changes to public company disclosure and governance within its larger
reforms to financial regulation.”

Taken as a whole, the federal securities statutes and regulations
impose a formidable disclosure burden on U.S. public companies. This
heavier burden could plausibly explain issuers’ recent reluctance to raise
equity capital publicly. Much of the post-Sarbanes-Oxley commentary
takes precisely that approach.” In particular, many have interpreted both
the rise of going private transactions and the decline in foreign issuers
cross listing on U.S. exchanges as evidence of the excessive burden of
mandatory disclosure and other securities law requirements for public
companies.” In this view, the decline of the public markets is a tragic yet
predictable story of regulatory overreach.

However, empirical tests of the regulatory cost hypothesis have
proved inconclusive overall.” Recent studies suggest that increasing

93. See id. §§ 302, 404.

94. See Julia Hanna, The Costs and Benefits of Sarbanes-Oxley, FORBEs (Mar. 10, 2014, 11:15 AM),
http:/fwww.forbes.com/sites/hbsworkingknowledge/2014/03/10/the-costs-and-benefits-of-sarbanes-oxley/
#4a51b2532776.

95. See Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank™), Pub. L.
No. 111-203, §§ 401416, 124 Stat. 1376, 1571 (2010).

96. Focusing solcly on disclosure, the changes introduced by the Dodd-Frank Act were modest
compared to the Sarbanes-Oxley Act. See MicuarL J. Barry & Joun C. Kairis, SHAREIOLDER RIGIITS AND
CoRPORATE  GOVERNANCE IN THE DoDD-FRANK AcT (201T), hitp/www.gelaw.com/wp-content/uploads/
2015/02/Shareholder-Rights-Dodd-Frank.pdf (reporting on the effect of the Dodd-Frank Act and when
certain provisions will come into effect as well as providing a description of the changes introduced).

97. See, e.g., William J. Carncy, The Costs of Being Public Afier Sarbanes-Oxley: The Irony of “Going
Private,” 55 EMory L.J. 141, 159-60 (2000); Larry E. Ribstein, Market vs. Regulatory Responses to Corporate
Fraud: A Critique of the Sarbanes-Oxley Act of 2002, 28 J. Corr. L. 1, 16-17 (2002); Jell Schwartz, The
Twilight of Equity Liquidity, 34 CArDOzO L. REv. 531, 545 (2012) (concluding that the increased cost of
sceuritics regulation “likely shoulders a portion of the blame” for the decline in U.S. IPOs). For a dctailed
review of the critiques of Sarbancs-Oxley, see John C. Coates IV & Suraj Srinivasan, SOX After Ten Years:
A Multidisciplinary Review, 28 Accr. Horizons 627 (2014) (summarizing the critiques of Sarbanes-Oxley,
but concluding bascd on a broad revicw ol rescarch that the Act’s social wellarc clfeets were inconclusive).

98. See, e.g., Carney, supra note 97, at 159-60; Ribstein, supra note 97, at 16-17.

99. In addition, inllucntial investor groups have expressed support for the disclosure and certification
requirements in Sarbanes-Oxley. See Letter from Cindy Fornelli, Exec. Dir., Ctr. for Audit Quality, and Jett
Mahoney, Gen. Counsel, Council of Institutional Inv’rs, to the Hon. Spencer Bachus, Chairman, House Fin.
Servs. Comm., and the Hon. Barncy Frank, Ranking Member, House Fin. Scrvs. Comm. (Nov. 29, 201T),
http:/fwww.aicpa.org/Advocacy/Issues/DownloadableDocuments/404b/CAQ-CI_404_letter_11-29-11.pdf. It
should be noted, however, that the charge of excessive regulation for public companics is not confined to
disclosure rules. Other plausible scapegoats for the decline in IPOs and exchange listings include the passage
of Regulation Fair Disclosure in 2000, the launch of decimalization in 2001, the decline in analyst reports
following the 2003 Global Scttlement ruling (which restricted conflicts of interest between equity research
and investment banks), and the rise of shareholder litigation. See Davib WeILD & Epwarp Kiv, Caprrar
MARKETS SERIES: MARKET STRUCTURE Is CAUSING THE IPO Crisis (2009), http//www.rcgt.com/wp-
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regulatory costs are, at most, a contributing factor in the decline of public
equity.” To be sure, several studies have found that the burdens of
complying with mandatory disclosure are pushing companies below a
certain size threshold to avoid public company status.”" Yet the decline in
companies listing on the U.S. exchanges began well before Sarbanes-Oxley
and Dodd-Frank and, as we have seen that decline affects even very large
issuers™” for whom the costs of securities regulation are relatively less
significant.” In addition, other developed countries have experienced
declining IPOs, even in the absence of increased regulation.”™

content/blogs.dir/2/files/2011/04/Market_structure_is_causing_the_IPO_crisis.pdf (reviewing the literature
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