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INTRODUCTION

In 2015, an anonymous source leaked 11.5 million documents
connected with Mossack Fonseca, an international law firm specializing
in asset structuring and tax planning, to the Siiddeutsche Zeitung, a
German newspaper.” The documents, soon after dubbed the “Panama
Papers” due to the location of Mossack Fonseca’s headquarters,

1. Eric Lipton & Julie Creswell, Panama Papers Show How Rich United States Clients Hid Millions
Abroad, N.Y. TiMEs (June 6, 2016) https://www.nytimes.com/2016/06/06/us/panama-papers.html.
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contained information on more than 214,488 offshore entities, exposing
how wealthy persons, including political leaders, make use of such
structures in order to save taxes, put assets out of the reach of creditors,
invest, and transfer assets.” The Panama Papers contained references to
more than 14,000 clients, including, according to the New York Times,
“at least 2,400 clients based in the United States over the past decade.”
In the wake of the April 2016 publication of the Panama Papers data in
the world media, Maria Luisa Navarro, the Panamanian Vice-Minister
for Multilateral Affairs and Cooperation, commented that while Panama
is not a tax haven, tax evasion is “not a crime in our country as is a
practice in many other countries.”

The Panama Papers open a window onto the global demand for
offshore fiduciary services. However, since the data revealed reflects the
practice of just one multinational law firm, it cannot support conclusions
about the demand for fiduciary services generally, meaning the kinds of
fiduciary services generally in demand and the consequences that flow
from the services consumed. Aggregate data shows the use of offshore
jurisdictions’ financial services sectors is heavy and growing: Eight
percent of the financial wealth of households and fifty-five percent of the
foreign profits of U.S. firms are now held in offshore jurisdictions.” The
amount of money individuals keep in such jurisdictions has grown by
twenty-five percent from 2009 to 2015." Such aggregate data does not
show, however, what kinds of fiduciary services are being supplied either
onshore or offshore.

Detailed data on the fiduciary services currently being supplied is
principally desirable since some fiduciary services are alleged by some to
have negative consequences. Some such services are said to benefit the
clients purchasing them at society’s expense, whether by shrinking the
amount of tax clients pay far below the amount which they would
otherwise have paid,” or by making their property inaccessible to their

2. Id.; Jcssica Durando, Panama  Papers: What We Know Now,USA  TobAy
(last updated May 10, 2016, 6:57 AM),http://www.usatoday.com/story/mnews/world/2016/05/09/
panama-papers-leak-documents-tax-shelters/84132964/; Editorial, The Panama Papers in Perspective, WAL
St.J. (Apr. 4, 2016, 6:54 PM), https://www.wsj.com/articles/the-panama-papers-in-perspective-1450810493.

3. Editorial, Panama Papers Point to Tax Evasion, N.Y. Trmes (Junc 6, 2016), hitps:/
www.nytimes.com/2016/06/07/opinion/panama-papers-point-to-tax-evasion.html.

4. Tax Evasion Not a Crime in Panama: Panamanian Minister Maria Luisa Navarro, Tui: Econ. Timus
(last updated May 16, 2016, T10:03 PM), hitpi//articles.cconomictimes.indiatimes.com/2016-05-16/ncws/
73126181_1_tax-haven-tax-evasion-crime.

5. GABRIEL. ZUCMAN, THE HIDDEN WEATLTH OF NATIONS: THE SCOURGE OF TAX HAVENS 34, 34—45
(Teresa Lavender Fagan trans., 2015). “The financial wealth of households is the sum of all the bank
deposits, portfolios of stocks and bonds, shares in mutual funds, and insurance contracts held by
individuals throughout the world, net of any debt.” Id. at 35.

6. Id. at 4.

7. See infra notes 73—74 and accompanying text.
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creditors.” Other fiduciary services are said to principally benefit the fee-
drawing professionals supplying them, while clients collect dwindling
sums of money’ and are increasingly exposed to service providers’
negligence.” The true extent of these consequences depends on the
quantity of such fiduciary services in fact consumed and their precise
characteristics.

One part of the market in fiduciary services about which much
remains unknown is the market in private donative trusts. While some
institutional trustees of private donative trusts report to financial
regulatory authorities and all trustees report to the Internal Revenue
Service (“IRS”), the data reported is paltry.” It does not include detailed
information on either the administrative provisions of reporting trusts,
which govern trustees’ management of trust property, or on their
dispositive provisions, which govern trustees’ distribution of that property.
There is no publicly available cache of donative trust instruments
analogous to the corporate contracts disclosed to the Securities and
Exchange Commission and utilized for research purposes by scholars
including Theodore Eisenberg and Geoffrey Miller,” John Coates,”
Matthew Cain and Steven Davidoff,” and Sarath Sanga.”

Due to this dearth of hard data, discussion of the important policy
questions raised by the current use of private donative trusts has
remained largely conjectural. This study contributes to policy debates
regarding four controversial features at the heart of current private
donative trust practice: (1) perpetual trusts;”* (2) trust instrument clauses
exonerating trustees from liability for loss they inflict on beneficiaries;”
(3) techniques protecting beneficiaries’ entitlements under trust from

8. See infra note 121 and accompanying text.

9. See infra nolcs 70—~72 and accompanying tcxt.

10. See Melanie B. Leslie, Trusting Trustees: Fiduciary Duties and the Limits of Default Rules,
94 GEo. L.J. 67 (2005); infra notc 21 and accompanying text.

11. For a detailed description of the data reported, see notes 160-164 and accompanying text.

12. See generally Theodore Eisenberg & Geoflrey Miller, Ex Ante Choices of Law and Forum:
An Empirical Analysis of Corporate Merger Agreements, 59 VAND. L. REv. 1973, 1975 (20060);
Theodore Eisenberg & Geoffrey P. Miller, The Flight to New York: An Empirical Study of Choice of
Law and Choice of Forum Clauses in Publicly-Held Companies’ Contracts, 30 CARDOZ0 L. REv. 1475
(2009).

13. See generally John C. Coales 1V, Managing Disputes Through Contract: Evidence from M&A,
2 Harv. Bus. L. Ruv. 295 (2012) (examining dispute management clauses in mergers and acquisitions
contracts).

14. See generally Matthcw D. Cain & Steven M. Davidoll, Delaware’s Competitive Reach,
9 J. EmpiricAL LiGaL Stup. 92 (2012) (concluding, based on a study, that Delaware has become more
valuable to corporate actors who influence incorporation choices and that Dclaware compeles strongly
for legal products).

15. See generally Sarath Sanga, Choice of Law: An Empirical Analysis, 11 J. EMPIRICAL LEGAL
Stup. 894 (2014) (proposing a new measure for studying choice of law).

16. See infra Part IILA.

17. See infra Part I11.B.
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their creditors;” and (4) the control of trustees by trust grantors.” All
four features are commonly described as harmful. Perpetual and other
extreme long-term trusts (those drafted to last more than a century) are
claimed to provide tax savings to their settlors and beneficiaries, and fees
to the trust service providers servicing them at the expense of the rest of
society.” The recent eclipse of trustees’ traditional duty of care and of
their liability for loss resulting from its infringement¥2dozens of
jurisdictions having recently amended their law to clarify that they will
respect trust terms relieving trustees from duty, liability, or both%zis
claimed to have transferred the risk of loss resulting from trustee
negligence from trustees to trust funds and the beneficiaries entitled to
them.” Spendthrift protections and other techniques insulating beneficial
entitlements under trust from beneficiaries’ creditors allegedly
undermine the system of civil liability. They are also said to benefit
wealthy indebted beneficiaries at the expense of poorer debtors who,
despite not benefitting from any trusts, are exposed to the additional
interest creditors charge to compensate themselves for the losses they
incur as a result of beneficiaries’ use of protective techniques.” Finally,
many trust grantors are said to retain control over their trustees and
enjoy either the tax savings resulting from that retention or the trust
property being inaccessible to their creditors, at the expense of those
creditors, of poorer debtors who have not created any trusts, and of the
rest of society.”

How many of the private donative trusts currently in existence are
likely to exist, and to provide asset growth free of federal transfer taxation
for centuries? How many of the same trusts provide that their trustees will
not be liable for loss they negligently inflict on trust beneficiaries? How
many of them provide that beneficiaries’ entitlements thereunder will
not be available to beneficiaries’ creditors, potentially including persons
beneficiaries have injured, their spouses, and their children? Until the
present Article we largely did not know the answers to these questions.

18. See infra Part I11.C.

19. See infra Part IILD.

20. See, e.g., RONALD CHESTER, FRoM HERE TO ETERNITY? PROPERTY AND THE DEAD HAND 21, 309,
74, 115 (2007); Ray D. Mavory, ImmorraLity aNp 1 Law: T RiSING PowLR o 11 AMERICAN
DEAD 68-70, 15455 (2010); Mark L. Ascher, Book Review, But I Thought the Earth Belonged to the
Living, 8¢9 Tux. L. Ruv. 1149 (2011) (reviewing LawriNncr M. Friipman, Deap Hanps: A Socian
History or WiLLs, TrusTS, AND INLERITANCE Law (2009)).

21. See generally Leslie, supra notc 10 (discussing the implications ol characterizing trustces’
fiduciary duties as default rules).

22. See, e.g., Willard M. Bushman, The (In)validity of Spendthrift Trusts, 47 Or. L. REv. 304, 312
(1968); Stewart E. Sterk, Asset Protection Trusts: Trust Law’s Race to the Bottom?, 85 CorNELL L. Riv.
1035, 1036 (2000). For the negative impact of creditor avoidance techniques on borrowers generally and
low-income borrowers specifically, see Yonathan A. Arbel, Shielding of Assets and Lending Contracts,
48 INT’L REv. L. & Econ. 26 (2016).

23. Seeinfra Part LE.
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Empirical studies of private donative trusts have been few and far
between. American scholars have provided empirical treatments of only
two questions: (1) what impact did U.S. states’ abolition of the rule
against perpetuities have on the quantity of trust assets administered in
each state and the average size of trust accounts administered there;™ and
(2) what impact did the 1990s reform of U.S. trust investment law have
on trustees’ investment practices and the volatility of trust corpus.” One
other issue, that of settlors’ attitudes concerning trustee exculpatory
terms, received empirical study in England.” Also, an Italian law student
in 2014 conducted an empirical study of the Italian trust industry, based
on a survey of Italian trust service providers.” But that is essentially all.

The present Article plugs this yawning gap in the literature by
reporting and analyzing original empirical data I obtained on the current
use of private donative trusts. I report the findings of the first-ever global
survey of professional service providers to private donative trusts, as well
as of a series of detailed interviews I held with professional trust service
providers in the United States, England, Italy, Switzerland, and Israel. I
garnered data from 434 service providers in eighty-two jurisdictions, the
largest, most diverse respondent group ever obtained in research
targeting trust service providers.”

24. For information on the effects of the abolition of the rule against perpetuities, see generally
James R. Hinces Jr., How Important Are Perpetual Tax Savings?, 27 Tax Por’y & EcoN. 101 (2013);
Max M. Schanzcnbach & Robert H. Sitkoll, Perpetuities or Taxes? Explaining the Rise of the Perpetual
Trust, 27 Carpozo L. Ruv. 2465 (2006); Robert H. Sitkoff & Max M. Schanzenbach, Jurisdictional
Competition for Trust Funds: An Empirical Analysis of Perpetuities and Taxes, 115 YALE L.J. 356
(2005) |hereinafter Sitkotf & Schanzenbach, Jurisdictional Competition|.

25. For information on the impact of law rcform on trust investment practices, sce generally
Martin D. Begleiter, Does the Prudent Investor Need the Uniform Prudent Investor Act¥sAn Empirical
Study of Trust Investment Practices, 51 Mu. L. Ruv. 27 (1999); Max M. Schanzenbach & Robert H.
Sitkofl, Did Reform of Prudent Trust Investment Laws Change Trust Portfolio Allocation?, 50J.L. &
Econ. 681 (2007); Max M. Schanzenbach & Robert H. Sitkoff, The Prudent Investor Rule and Trust
Asset Allocation: An Empirical Analysis, 35 ACTEC J. 314 (2009); Max M. Schanzenbach & Robert
H. Sitkotf, The Prudent Investor Rule and Market Risk: An Empirical Analysis, 14 J. EmpiricAL LiGAL
StuDp. 129 (2017).

26. See THE Law CoMM'N, Trustee Exemption Clauses: A Consultation Paper 30—46 (Consultation
Paper No. 171, 2002), https://www.treasurers.org/ACT'media/cp171.pdf.

27. Lorenzo Ferrari, I1 Scttore del Trust in Italia (2014) (unpublished thesis, Laurca Specialistica
in Management, Universita L. Bocconi¥zMilano), https://rmauro.academia.edw/lorenzoferrari. For
survey results, see id. at 79-100.

28. Four-hundred and nine trust service providers provided usable survey responses; twenty-five
such providers gave me lengthy, in-person interviews. Exactly four survey-based research projects
about private donative trusts have rcached publication: BEvis LONGSTRETH, MODERN INVESTMENT
MANAGEMENT AND 1115 PRUDENT MAN RuULL (1986) (surveying the 50 largest of each of U.S. bank trust
departments, corporate pension funds, foundations, and private universitics, 200 respondents in all,
about their investment practices); Francis J. Collin, Jr. et al., A Report on the Results of a Survey About
Everyday Ethical Concerns in the Trust and Estate Practice, 20 ACTEC NoOTESs 201 (1994) (surveying
262 members of the American College of Trust and Estate Counsel (“ACTEC”) regarding their
techniques for coping with the everyday ethical concerns raised by trust and estate practice); Begleiter,
supra note 25 (surveying 239 corporate trustees in Iowa about their investment practices to examine


https://www.treasurers.org/ACTmedia/cp171.pdf
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I found that trusts drafted to last for more than a century are fairly
common, especially offshore. However many trusts which are drafted to
last more than a century are in practice unlikely to last that long. Despite
this last finding, the number of trusts which are in fact likely to last
beyond a century is high enough to raise significant concern. Trustee
exculpatory terms are now standard in trusts serviced by professionals,
with most settlors neither demanding nor receiving any quid pro quo for
their inclusion. Anti-creditor techniques protecting beneficiaries’
entitlements are now ubiquitous, particularly in trusts serviced by U.S.-
resident service providers. Many protected beneficiaries are as able as
the average person to take care of their financial affairs. The express
reservation of powers to trust settlors is a majority phenomenon in the
United States, but a minority one elsewhere. The actual control of trusts
by their settlors, whether in the exercise of expressly reserved powers or
otherwise, is likewise far more common in the United States than
elsewhere. American settlors’ penchant for retaining powers over their
trusts is largely a result of the income tax savings resulting from power
retention under American law, and of the creditor protection such
retention provides.

Based on these results, I offer the following contributions to policy
debates regarding the four features under discussion. I suggest that state
legislatures make the validity of trusts drafted to last longer than the
traditional perpetuity period conditional on the availability of
mechanisms for early termination. If jurisdictions wish to recalibrate
their trust services markets based on a threshold of trustee liability
higher than bad faith, they should enact legislation setting a higher
mandatory minimal liability standard for trustees and stating that drafted
attempts to provide liability thresholds lower than that standard shall be
void. Despite the difficulties raised by such legislation, the higher
standards it creates could be used as a marketing tool, leading to a
beneficial, interjurisdictional “race to the top.” American law should
curtail its recognition and enforcement of anti-creditor strategies
protecting beneficiaries’ entitlements under trusts, limiting the extent of
spendthrift protection and creating additional exceptions to that
protection. Finally, the perverse tax and creditor-protection incentives
fundamental to American settlors’ habit of retaining powers over their
trusts should be changed, and I suggest means for changing them.

The rest of this Article is structured as follows. Part I provides an
introduction to private donative trusts and the four controversial features
on which I focus. Part II addresses the challenges of empirical research

the impact on those practices of Iowa legislation of 1991 reforming the traditional prudent man rule);
THE Law CoMM'N, supra notc 26, at 30-46 (surveying 345 English trustees and legal advisors to
trustees and settlors about the prevalence of trustee exemption/exculpation terms, settlor attitudes
toward such terms, and potential techniques for their regulation).
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on the use of private donative trusts and describes the research techniques
used. Part III presents and analyzes my empirical results regarding each of
the four features examined. Part IV draws policy implications concerning
each of the four features. A conclusion follows, along with two appendices.
APPENDIX A classifies jurisdictions into onshore, offshore, and midshore,
and AppeNDIX B addresses the limitations of the data obtained.

I. FipuciArRYy ProDuUCTS IN DISPUTE

Before I describe my empirical findings, an introduction to the
policy debates is necessary. I open this Part, for background purposes,
with a description of an uncontroversial model of private donative trusts.
I then discuss the four controversial trust features at the heart of this
Article: perpetual and other extreme long-term trusts, trustee exemption
clauses, techniques protecting beneficiaries’ entitlements from their
creditors, and grantors’ control of their trustees. I explain the unresolved
controversies regarding each of the four features, lay out the different
views regarding each and show how empirical data on the use of each
feature in practice could resolve them. All references to trusts, in this and
later Parts, are to private donative trusts exclusively.

A. PrivATE DONATIVE TRUSTS: AN UNCONTROVERSIAL BASELINE

Private donative trusts are a technique for allocating interests in
property.” A person, including a legal entity,” can create a trust of any
property he, she, or it owns. Trusts can be created in two basic ways. One
way is for the person creating the trust, known as the trust settlor or
grantor,” to transfer one or more assets to another person or entity,”
instructing that other to hold the assets¥2 henceforth known as the trust
property or trust assets”%for the benefit of one or more persons or
entities™2known in trust-speak as beneficiaries™or for a specified

29. T AUSTIN WAKEMAN SCOTT ET AT., SCOTT AND ASCHER ON TRUSTS § 2.1.6 (5th cd. 2006); AmMY
MOoRRTS HESS ET AL, THE LAW OF TRUSTS AND TRUSTEES § 237 (3d ¢d. 2007).

30. Unw. Trust Copr §8§ 103(10)—(15) (Unw. Law Comm'N 2010) (enacted in thirty states and the
District of Columbia); HESS ET AL., supra note 29, § 41. For references to diflerent states’ cnacted versions
of the Uniform Trust Code as of 2012, see the recent Rusratument (Tiwrp) or Trusts § 105 cmt. ¢,
reporter’s notes (AM. Law INsT. 2012). Sce the current enactment status of the Uniform Trust Code at
Legislative  Enactment Status: Trust Code, Unw. Law Comm'n, http://www.uniformlaws.org/
LegislativeMap.aspx?title=Trust%20Code (last visited June 4, 2017).

31. HESS ET AL., supra note 29, § 1, CHARLES E. Rounns, Jr. & CHARLES E. RounDs I, LORING
AND Rounps: A Trustir’s HANDBOOK 31 (2014); SCOTT LT AL., sSupra note 29, § 2.2.1.

32. UNIF. TRUST CODE § 40T; RESTATEMENT (THIRD) OF TRUSTS § 10 (AM. LAW INST. 2003); HESS FT
AL., supra note 29, § 1; Rounns, Jr. & Rounps 111, supra note 31, at 31; SCOTT ET AL., Supra note 29, § 3.1.

33. HESS ET AL., supra note 29, § 1; ROUNDS & ROUNDS, supra note 31, §§ 20, 31; SCOTT ET AL., supra
note 29, § 2.2.2.

34. HESS ET AL., supra note 29, §8 1, 41; Rounps, Jr. & Rouns 111, supra note 31, § 20; SCoTT ET AL.,
supra note 29, § 2.1.6.



June 2017] THE DEMAND FOR FIDUCIARY SERVICES 939

purpose. The transferee, who is bound by the settlor’s instructions
regarding the use of the property transferred,” is known as a trustee.”
Alternatively, the settlor can turn himself into a trustee by declaring that
from a certain point in time, he, she, or it will hold certain specified
property in trust for certain specified beneficiaries or purposes.” While
legal entities, such as corporations, can be settlors, trustees, and
beneficiaries, the trust itself is a relationship between these three parties
rather than a legal entity. It is thus strictly meaningless to speak of a trust
owning property or owing duties. It is the trustee, not the trust, who owns
and owes.” One person or entity can simultaneously be trustee and
beneficiary, settlor and beneficiary, or settlor and trustee, and even serve
in all three capacities.” The one forbidden combination is a trustee also
serving as the trust’s only beneficiary.” In this last case, that person or
entity is an absolute owner of the trust property, holding, managing, and
enjoying it, leaving no room for a trust relationship.”

Trusts enable a separation of property management from the
enjoyment of that property;” unless they are also beneficiaries, trustees
may not enjoy the trust property,” except in drawing their fees.”
Beneficiaries, on the other hand, typically enjoy property they did not
own or manage until their trustees distributed it to them.” Settlors often
give trustees discretion regarding the selection of beneficiaries, the
distribution of the trust fund between them, and the timing of that

35. HESS ET AL, supra note 29, § 1; ROUNDS, JR. & RounDs 111, supra notc 31, § 20; SCOTT ET AL,
supra note 29, § 2.2.3.

36. JESSE DUKEMINIER & ROBERT H. SiTkorF, WILLS, TRUSTS, AND ESTATES 579 (9th ed. 2013);
Rounps, Jr. & Rounps I, supra note 31, § 20; SCOTT LT AL., supra note 29, § 2.2.4.

37. Huss v AL., supra note 29, § 1; Rounns, Jr. & Rounps 111, supra note 31, §§ 20, 31.

38. UNTR. TrRUST CoODE § 40T (UNIF. LAW CoMM’N 2010); RESTATEMENT (THIRD) OF TRUSTS § 10
(AM. Law Inst. 2012); HSs L1 AL, supra note 29, §8 1, 41; Rounps, Jr. & Rounps II1, supra note 31,
§ 3T; SCOTT FT Al., supra not¢ 29, §§ 3.1, 3.1.1.

39. Rounps, Jr. & Rounps II1, supra note 31, § 8.15.77.

40. RESTATEMENT (THIRD) OF TRUSTS § 32 (AM. LAW INST. 2012); ROUNDS, JR. & RoUNDS 11, supra
notc 31, § 3.1; SCOTT ET AL., supra notc 29, § 3.1; 2 AUSTIN WAKEMAN SCOTT ET ATL., SCOTT AND ASCHER
ON Trusts §§ 11.2, 11.3, 12.3, 12.4 (5th ed. 2008).

41. UNTF. TRUST CODE § 402(5); GEORGE GLEASON BOGERT & GEORGE TAYLOR BOGERT, THE LAW OF
Trusts anD Trustis §§ 103, 129 (3d ed. 2007); Rounbs, Jr. & Rounps II1, supra note 31, §§ 3.2, 8.7;
ScOTT ET AL, supra notc 29, § 2.1.6; 5 AUSTIN WAKEMAN SCOTT ET AL., SCOTT AND ASCHER ON TRUSTS,
§ 34.5 (5th ed. 2008).

42. BOGERT & BOGERT, supra note 41, § 129; Rounps, Jr. & Rounps 111, supra note 31, § 8.7.

43. HESS ET AL, supra notc 29, § 1, DUKEMINIER & SITKOFF, supra notc 36, at 579; ROUNDs, JR. &
Rounps 111, supra note 31, at 15-16.

44. UNTFR. TRUST CODE § 802; RESTATEMENT (THIRD) OF TRUSTS § 78 (AM. LAW INST. 2012); HESS ET
AL., supra note 29, § 146; Rounps, Jr. & Rounps III, supra note 31, § 6.1.3.4; Scorr ET AL., supra
note 40, § 17.2.

45. UNIF. TRUST CODE § 708; RESTATEMENT (THIRD) OF TRUSTS § 38 (AM. LAW INST. 2012); ROUNDS,
Jr. & Rounos 11, supra note 31, § 3.5.2.3; SCOTT ET AL., Supra note 40, § 21.2.

46. DUKEMINIER & SITKOFF, supra notc 36, at 579; SCOTT ET AL., Supra note 40, § 10.1.
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distribution.” Trustees are under a duty to run the trust for the benefit of
its beneficiaries:* to manage the assets prudently,” with a view to the
beneficiaries’ needs,” and exercise all of their powers with strict
impartiality between the beneficiaries.”” Impartiality does not necessarily
mean equal division where, for example, the settlor instructs trustees to
distribute the trust fund among its beneficiaries according to their health
needs. Trustees of such a trust would not be amiss in distributing large
sums to beneficiaries in need of expensive medical treatment and little, if
anything, to those beneficiaries with no such needs.” Some trusts include
a fourth, nonobligatory, trust actor, called a trust protector. Protectors
are often given powers to veto trustees’ exercise of their powers and
discretions, to direct trustees in their exercise, to hire and fire trustees, as
well as other powers.” Persons providing services to trusts have various
professional backgrounds, such as lawyers, accountants, bankers,
investment advisors, brokers, insurers, or experts of other types. Such
service providers often appear in a trust structure as its trustees, though
some appear as protectors, as trustee delegates, or in one of many
additional, bespoke positions found in individual trusts. Many trustees
and trust protectors are banks, trust companies, or law firms. Others are
individual professionals or laypersons. In this Article, I refer to all
persons who are not involved in trusts as settlors or beneficiaries as
“trust service providers” or “trust practitioners.”

Trusts can be created by will, by contract, by deed, or orally.™ When
a trust is created in a written document other than a will, that document
is referred to as the “trust instrument.”” Under traditional trust law,

47. HELENE S. SHAPO ET AL., LAW OF TRUSTS & TRUSTEES § 228 (3d cd. 2007); DUKEMINIER &
Strkorr, supra note 36, at 579, 583-84; Rounps, Jr. & Rounps II1, supra note 31, § 3.5.3.2(a); Scorr v
AL., Supra note 40, § 20.1.

48. BOGERT & BOGERT, supra note 41, § 541; DUKEMINIER & SITKOFF, supra note 36, at 580, 603;
Rounps, Jr. & Rounps 111, supra note 31, § 6.1.3; Scorr 11 AL., supra note 40, § 17.2.

49. UNTR. TRUST CODE § 804; RESTATEMENT (THIRD) OF TRUSTS § 77 (AM. LAW INST. 2012); BOGERT
& Bogury, supra note 41; DukeMiNiir & Strkory, supra note 36, at 580, 602-03; Rounps, Jr. & Rounps
I11, supra note 31, §§ 6.1, 6.1.1; SCOTT ET AL., Supra note 40, § 17.6.

50. BOGERT & BOGERT, supra notc 41; RounNDs, JrR. & RounDs 111, supra note 31, §§ 3.2.6, 6.1, 6.1.3;

51. UNTF. TRUST CODE § 803; RESTATEMENT (THIRD) OF TRUSTS § 79; ROUNDS, JR. & Rounms III,
supra note 31, § 6.2.5; SCOTL 1l AL., supra note 40, § 20.1.

52. RESTATEMENT (THIRD) OF TRUSTS § 79; ROUNDS, JR. & RounDs II1, supra notc 31, § 6.2.5; SCOTT
LT AL., Supra note 40, § 20.1.

53. For information on protectors, see Rusraremint (Tirp) or Trusts § go cmt. j, § 64(2) emt. d,
§ 75 cmts. b-d, reporter’s notes, § 94 emt. d(1), and reporter’s notes (AM. Law INST. 2007); Paor.o Panico,
INTERNATIONAL TrUST LAWS 405—445 (2010); Scott L1 AL., supra note 40, § 16.7. For general background
information, scc gencrally ANDREW HoLDEN, TRUST PROTECTORS (David Brownbill ed., 2011).

54. Unir. Trust CopE § 401; RestateMeNt (Tuirp) or Trusts § 10; HESS ET AL., supra note 29,
§ 41; DUKEMINIER & SITKOFF, supra note 36, at 401, 403, 407, RoUNDSs, JR. & Rounns II1, supra note 31,
at 17, 31; SCOTT ET AL., Supra note 40, §§ 7.1, 3.1.1.

55. Unir. Trust CopE § 103(19); HESS ET AL., supra note 29, §8§ 1, 147, Rounps, Jr. & Rounps III,
supra note 31, at 34-35.
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once the trust property is held by the trustee, the settlor steps out of the
picture, unless he has himself become a trustee or a beneficiary. Even in
that case, he steps out of the picture as settlor, meaning the settlor, as
such, no longer has any powers over either the trustee or the trust
property. Assuming the settlor and trustee are different persons, the
property is no longer the settlor’s, and the trustee, while subject to the
provisions of the trust instrument, is not subject to any other wishes of
the settlor.”

Beneficiaries have some rights against their trustees, including the
right to require that a trustee who has negligently, recklessly, or
intentionally created a loss for the trust fund use its personal, nontrust
assets to make up the loss and restore the fund.” Beneficiaries’ rights to
receive trust proper@;/, on the other hand, can be limited, or postponed
far into the future.” One beneficiary can be entitled to receive any
income earned on the trust assets from the creation of the trust until his
or her death, another may be entitled to receive any income earned on
the same assets after the former beneficiary’s death, and a third
beneficiary may be entitled to receive the trust corpus, or capital, at some
future time.” Beneficiaries’ rights to receive property can also be made
uncertain by giving trustees discretion over the allocation of the trust
fund between its potential beneficiaries,” or by making beneficiaries’
rights to distributions conditional, whether on the achievement of
personal milestones such as marriage or college graduation or on
beneficiaries’ needs, as adjudged by the trustee.”

The weak, conditional character of many beneficiaries’ rights to
receive trust property means trusts can be used as a creditor protection
device. While a person’s existing definitive right to receive trust property
at a future time is available to his current creditors, any property over
which trustees have been given a distributive (or “dispositive”) discretion
is inaccessible to the creditors of any specific beneficiary so long as
trustees may choose not to allocate any property to that beneficiary and
have not yet allocated any to him, her, or it.” The law of all fifty states

56. HESS ET AL, supra notc 29, § 42; RounDs, JrR. & Rounns 111, supra notc 31, § 4.1; SCOTT ET AL,
supra note 40, § 24.4.1.

57. UNTF. TRUST CODE §§ 1001-1013; RESTATEMENT (THIRD) OF TRUSTS §§ 99-Too (AM. Law
Inst. 2012); BoGurr & BocGurt, supra note 41, § 541; DukEMINIER & SITKOLE, supra note 36, at 580;
Rounbs, Jr. & Rounps I, supra note 31, § 7.2.3; Scorr 11 AL., supra note 40, §8 24.3, 24.11.3.

58. HESS ET AL., supra notc 29, § 18T; ROUNDS, JR. & RounDs 111, supra notc 31, § 5.3.1.

59. See BoGurt & BoGurr, supra note 41; see also Rounps, Jr. & Rounps II1, supra note 31.

60. RESTATEMENT (SECOND) OF TRUSTS § 129 emt. d (AM. LAw INST. 1959); ROUNDS, JR. & RounDs III,
supranote 31, §§ 3.5.3.2(a), 5.3.1; SCOTT ET AL., supra note 40, §§ 18.2, 20.1.

61. HESS ET AL., supra note 29, § 18T1.

62. RESTATEMENT (SECOND) OF TRUSTS § 155 (AM. LAW INST. 1959); SHAPO ET AL., Supra note 47,
§ 221; DuxkeMINIER & SITKOFF, supra note 36, at 687-88; Rounbs, Jr. & Rounps 111, supra note 31,
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also allows another kind of creditor-protected trust, known as a
spendthrift trust, under which interests may be vested in specific
beneficiaries and still remain inaccessible to their creditors until actually
distributed to them.” Similarly, settlors enjoy the inaccessibility of their
former property to their creditors once they have created a trust of that
property.” Trust property is also not available to the trustee’s personal,
nontrust creditors.” That the trust property can be immune from claims
by creditors of all three trust parties hints at the trust’s significant
potential as a tool of tax planning and creditor protection.”

Finally, traditional trust law limited the permissible duration of
settlors’ allocative plans by subjecting beneficiaries’ interests under trusts
to the rule against perpetuities. Under the traditional rule, contingent or
potential interests were void unless they were bound to vest, if at all,
within a period encompassing the lifetime of some person alive at the
time of the creation of the interest plus twenty-one more years.”

B. PErPETUAL AND EXTREME LONG-TERM TRUSTS

The conventional model of private donative trusts just described has
been disturbed by a number of radical departures from that model. One
such departure is the perpetual or extreme long-term trust. This is a trust
set up to last longer than the classical perpetuity period just mentioned.
Such trusts, which would be impermissible under the rule against
perpetuities, have now become legal in the more than thirty states that
have either abolished the rule entirely or extended the maximum
permissible perpetuity period to several centuries or a thousand years.”

Perpetual and other extreme long-term trusts are highly
controversial, with most commentators condemning them as a harmful
innovation. The principal arguments raised against them are the
following. Insofar as settlors attempt to direct the behavior of
beneficiaries living more than a century after the creation of the trust by
making their entitlements conditional on certain behaviors, the

63. UNrr. TRUST CODE §§ 502-03 (UNIF. LAW COMM’N 20T0); SHAPO ET AL., Suprd notc 47, §§ 222,
227; DukiMINIER & Sirkorr, supra note 36, at 694-95; Rounps, Jr. & Rounps III, supra note 31,
§ 5.3.3.3(¢); SCOTT ET AL., supra notc 40, § 15.2.5.

64. Huss L1 AL., supra note 29, § 233; SCOLT Il AL., supra note 40, § 15.4.2.

65. UNTF. TRUST CODE § 507; RESTATEMENT (THIRD) OF TRUSTS § 106 (AM. LAw INST. 2012); HESS
LT AL., Supra note 29, § 146; Rounbs, Jr. & Rounps 111, supra note 31, at 16-17.

66. Huss L1 AL., supra note 29, § 10.

67. UNTF. TRUST CODE § 402(b); RESTATEMENT (THIRD) OF TRUSTS § 29 (AM. LAW INST. 20T12);
SuAaPO L1 AL., supra note 47, § 213; DukiMmiNiir & Sirkorr, supra note 36, at 877; Rounps, Jr. &
Rounms 11, supra note 31, § 8.2.1; SCOTT ET AL., supra notc 40, § 9.3.9.

68. For current perpetuities law in the several states, see JEFFREY A. SCHOENBLUM, MULTISTATE
GUIDE To ESTATE PLANNING 2015 9001-9357 (2014). For a more concise table listing states that have
repealed their rules against perpetuities and the maximum trust duration now permitted in each, with
statutory references, see Daniel J. Amato, Note, The Good, the Bad, and the Ugly: The Political
Economy and Unintended Consequences of Perpetual Trusts, 86 S. CaL. L. REv. 637, 655 (2013).
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incentives created may, by the time they are to operate, become relics of
the past, unsuitable for present conditions.” To the extent that assets
subject to extreme long-term trusts are likely to stay subject to those
trusts for long periods, they may be inefficiently allocated since persons
who are not beneficiaries under the trusts may value them more highly
than the trust beneficiaries. While both of these arguments apply to any
trust, the inefficiency is likely to increase with the trust duration.

Another much discussed issue is that in the common case of a trust
for the settlor’s descendants, a trust lasting hundreds of years is likely to
eventually have so many beneficiaries that each will only receive a tiny
sliver of the trust fund. As Larry Waggoner has pointed out, given
conventional assumptions regarding fertility, 450 years after a perpetual
trust for a settlor’s descendants is created, it may have as many as 1.8
million living beneficiaries. The administrative burden such a trust
imposes on its trustees is likely to be heavy, at least if they are granted
any discretions, with the predictably large administrative costs being
charged to the trust fund.”” Such a large group of beneficiaries is also
likely to be beset with significant collective action problems, as the small
amount each beneficiary is likely to reap will make each unlikely to take
steps to monitor and enforce trustees’ abiding by their duties.” Given the
heavy administrative costs likely to be charged to the trust fund,
beneficiaries’ likely tendency to rationally ignore the trust, and trustees’
interest in keeping distributions to a minimum, as their compensation is
often calculated as a percentage of assets under management, an extreme
long-term trust’s trustees could therefore become its key actual
beneficiaries.”

69. See, e.g., M. W. Lau, Tut: Economic Structurt or TrUSLS 165—79 (2011); MADOYY, supra note 20,
al 76-77; STEVEN SHAVELL, FOUNDATIONS OF ECONOMIC ANALYSIS OF LAW 67-70 (2004); Verner F. Chalfin,
Georgia’s Proposed Dynasty Trust: Giving the Dead Too Much Control, 35 Ga. L. Rev. 1 (2000); Lionel
Smith, Mistaking the Trust, 40 HK. LJ. 787 (2010); Joshua C. Tate, Perpetual Trusts and the Settlor’s
Intent, 53 U. Kan. L. Riv. 595, 596 (2005).

70. See RESTATEMENT (THIRD) OF PrOP.: WILLS AND OTHER DONATIVE TRANSFERS § 27, introductory
note and text accompanying nn.21-50 (AM. LAw INST. 201T1); LAWRENCE M. FRIEDMAN, DEAD HANDS:
A SociaL History o1 WiLLs, Trusts, AND INuiritancr Law 12536 (2009); Jesse Dukeminier &
James E. Kricr, The Rise of the Perpetual Trust, 50 UCLA L. REv. 1303 (2003); Scott Andrew Shepard,
A Uniform Perpetuities Reform Act, 16 N.Y.U. J. Leais. & Pus. PoL’y 89, 104-05 (2013) |hereinafter
Shepard, A Uniform Perpetuities Reform Act]; Lawrence W. Waggoncer, From Here to Eternity: The
Folly of Perpetual Trusts 6-11 (U. Mich. Law Sch. Law & Econ. Working Paper Series, Working Paper
No. 76, 2014). But cf. Scott Andrew Shepard, Which the Deader Hand?: A Counter to the American
Law Institute’s Proposed Revival of Dying Perpetuities Rules, 86 Tur.. L. REv. 559 (2012). For criticism
of Waggoner’s fertility-based calculus, see William J. Turnier & Jeffery L. Harrison, A Malthusian
Analysis of the So-Called Dynasty Trust, 28 Va. Tax REv. 779 (2009). As to the large administrative
costs involved in running an extreme long-term trust, see RICHARD A. POSNER, ECONOMIC ANALYSIS OF
Law 692 (8th ed. 2011).

71. Amato, supra note 68, at 663-64.

72. Id. at 664-65; Lucy A. Marsh, The Demise of Dynasty Trusts: Returning the Wealth to the Family,
5 EsT. PLAN. & ComMUNITY PROP. LJ. 23, 25 (2012).



944 HASTINGS LAW JOURNAL [Vol. 68:931

Finally, some commentators worry that perpetual trusts are likely to
exacerbate the large concentrations of wealth and economic inequality
typical of current society.” A principal dynamic facilitating such an
outcome are the tax savings perpetual trusts make possible for their
settlors and beneficiaries. Once assets have been settled on trust, they
are not subject to federal transfer taxation (the estate tax, the gift tax,
and the generation-skipping transfer tax) for the duration of the trust,
meaning, in the case of a perpetual trust, forever. Such a
multigenerational exemption from federal transfer taxation may lead to
revenue shortages, the consequences of which will be largely borne by
persons who do not use trusts. Trust assets are also not subject to capital
gains tax so long as they are not sold.”

Other commentators argue that many of these criticisms are partly
founded at best. The fear that perpetual trusts will bind beneficiaries
living centuries after their creation to behavioral patterns preferred by
the long-dead settlor is contradicted by the expectation that far future
beneficiaries of trusts for the settlor’s descendants are only likely, due to
the logic of reproduction, to receive tiny slivers of property. Beneficiaries
entitled to such a sliver are likely to forego it rather than adhere to
outdated behavioral mandates. If a long-term trust’s far future
beneficiaries forego their beneficial interests though, one wonders what
remaining purpose such a trust fulfills.

The case of beneficiaries with a larger stake in the trust assets is
more difficult. Take a trust settled for a 300-year term, to pay ten percent
of the assets to the settlor’s eldest descendant in each generation
throughout that term, so long as that descendant abides by some
outdated behavioral condition set by the settlor. While statute empowers
courts to modify a trust “upon consent of all the beneficiaries if the court
concludes that modification is not inconsistent with a material purpose of
the trust,”” many beneficiaries of the trust in question are minors or
unborn and cannot consent,’ while courts may see the behavioral
condition current beneficiaries want to have set aside as a material

73. See, e.g., CLLSILR, supra note 20, at 21, 39, 74, 115; MADOLY, supra note 20, at 68—70, 154-55; Ascher,
supra note 20; John V. Orth, Allowing Perpetuities in North Carolina, 31 CAMPBELL L. REV. 399, 410 (2000);
Note, Dynasty Trusts and the Rule Against Perpetuities, 116 Harv. L. Ruv. 2588, 2603-08 (2003).

74. See, e.g., Mary Louisc Fcllows, Why the Generation-Skipping Transfer Tax Sparked Perpetual
Trusts, 27 Carpozo L. Ruv. 2511, 2511, 2518-19 (2006); Sitkoff & Schanzenbach, Jurisdictional Competition,
supra note 24, at 370-73.

75. See UNTF. TRUST CODE § 411(b) (UNTF. LAW COMM’N 20T0).

76. So-called “virtual representation” under the Uniform Trust Code allows a minor or unborn
beneliciary to “be represented by and bound by another having a substantially identical intercst with
respect to the particular question or dispute, but only to the extent there is no conflict of interest
between the representative and the person represented.” Id. § 304. It is far from clear, however, that
an adequate representative would be available in the scenario I describe, since each beneficiary would
profit from other beneficiaries’ forfeiting their shares of corpus due to their having infringed the
settlor’s condition.
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purpose of the trust. Another statutory provision empowers the court to
“modify the administrative or dispositive terms of a trust or terminate
the trust if, because of circumstances not anticipated by the settlor,
modification or termination will further the purposes of the trust,”” but
courts may see setting aside a settlor’s conditions as contrary to the
purposes he or she set for the trust. And while courts can hold that trust
provisions contrary to public policy are invalid," many outdated
conditions are unlikely to be seen as so abhorrent as to infringe public
policy. The law governing trust modification, termination, and invalidity
does not appear equal to the task of eliminating every outdated or
inefficient condition settlors set for their beneficiaries, which renders
extreme long-term trusts concerning, since the longer trusts can endure,
the more numerous are such conditions likely to be. It is of course true
that a choice to forego a conditional gift in order not to abide by the
condition does not bar all existing routes to social and political status.”
Worries regarding the inefficient allocation of specific trust assets
are more easily relieved, since under current law trustees are both
empowered to freely alienate trust assets and under a fiduciary duty “to
invest assets efficiently for the benefit of the beneficiaries,”™ which

77. See id. § 412(a). Enacted versions were applied in In re Mocder, 978 N.E.2d 754 (Ind. CL.
App. 2012); In re Steven L. Chapman Irrevocable Trust Agreement, 953 N.E.2d 573 (Ind. Ct. App. 2011);
In re Nobbe, 831 N.E.2d 835 (Ind. Ct. App. 2005); In re Fce Trust, No. 92,928, 2005 Kan. Unpub.
LEXIS 72 (Kan. Apr. 22, 2005); see also Rusratiment (Tirp) or Trusts § 66(1) (AM. Law Inst. 2003);
Uniwr. Trust Cobr: § 412(b) (authorizing the court to “modify the administrative terms of a trust if
continuation of the trust on its existing terms would be impracticable or wastelul or impair the trust’s
administration.”). This does not apply to dispositive provisions, which conditions imposed on
bencliciaries’ rights (o enjoy the income or capital arc.

78. RustariMeNnt (Tinrp) or Trusts § 29 (Am. Law Inst. 2003) (“An intended trust or trust provision
isinvalidif. .. it is contrary to public policy.”).

79. For the diminished weight of the “dead hand” in modern socictly, scc Adam J. Hirsch & William
K.S. Wang, A Qualitative Theory of the Dead Hand, 68 Inp. LJ. 1, 16-18 (1992); Shepard, A Uniform
Perpetuities Reform Act, supra nolc 70, al 106~09. However, given Thomas Piketty’s argument that
private capital growth has been outpacing income in the rich countries since the 1970s, the dead hand may
well be staging a comeback. THoMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 170-76 (Arthur
Goldhammer ed., 2014).

80. See Amato, supra note 68, at 669; see also Unwi. Trusr Cobpu § 815(a)(2)(A) (“A trustee,
without authorization by the court, may cxcreise . .. except as limited by the terms of the trust: all
powers over the trust property which an unmarried competent owner has over individually owned
property.”). A trustee’s powers include the power to “acquire or sell property, for cash or on credit, at
public or private sale,” and, with regard to real property, to:

construct, or make ordinary or cxtraordinary repairs to, alterations 1o, or improvements in,
buildings or other structures, demolish improvements, raze existing or crect new party walls or
buildings, subdivide or develop land, dedicate land to public use or grant public or private
casements, and make or vacate plats and adjust boundarics.
1d. §§ 816(2), 816(8); see also Stewart E. Sterk, Jurisdictional Competition to Abolish the Rule Against
Perpetuities: R.LP. for the R A.P., 24 CARDOZ0 L. REV. 2097, 2110 (2003) (noting that since trust property
is marketable, there is no issue with dead-hand control); Shepard, A Uniform Perpetuities Reform Act,
supra note 70, at 94; Dynasty Trusts and the Rule Against Perpetuities, supra note 73, at 2599.
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would presumably include selling the current assets to the highest bidder
where such a sale is in beneficiaries’ interests. As for the threatened
fractionalization of beneficial interests under an extreme long-term trust,
this threat is not an issue where trustees are given power to distribute the
trust fund between beneficiaries in such shares as they see fit, as is
common. Trustees of such a discretionary trust can divide the fund into
shares large enough to make a difference, so long as this suits the
settlor’s plan. Even if trustees must give each beneficiary of a perpetual
family trust an equal share of the fund or the income earned thereon, the
appearance of thousands or millions of beneficiaries is far from certain,
due to the many brakes on human reproduction: lethal wars, epidemics
and natural disasters, legislation limiting fertility, natural and induced
sterility, and the choice to limit or eschew reproduction. Even
fractionalization itself is not as problematic given financial assets, which
make up most of the contents of present-day trusts,” as with farming
land: While small plots of land cannot be profitably farmed,” small
amounts of money undeniably benefit their recipients. Under the law of
decreasing marginal returns, benefit fractionalization can even be seen as
positive, especially given that many descendants of even a wealthy settlor
are likely to be quite poor. Further, software and the Internet have made
complex administrative tasks created by large numbers of beneficiaries
less daunting. Even where trustees are directed to distribute a fund
between hundreds of thousands of beneficiaries according to some
characteristics of each, and therefore need complex information about
each, beneficiaries can be directed to input the necessary information
into a website, and software could be programmed to exercise trustees’
distributive discretion according to data supplied by the beneficiaries and
data the software obtains from other sources.” Such software could be
programmed, for instance, to minimize the difference between each
beneficiary’s total income from trust and other sources and the cost to
that beneficiary, given his or her family and other circumstances, of
attaining a specific living standard.

The risk that trustees of extreme long-term trusts become their main
real beneficiaries is to some extent countered as a matter of law by
statutes providing that “[t]he court may modify or terminate a trust. . . if
it determines that the value of the trust property is insufficient to justify
the cost of administration.”™ Trustees are also under a duty not to waste
trust property,” and indeed to invest it so as to maximize its value,

81. See John H. Langbcin, The Rise of the Management Trust, 143 TR. & EST. (SPECIAL ISSUE) 52, 53
(2004) (noting that today’s trusts typically hold a portfolio of complex financial assets).

82. Hodel v. Irving, 481 U.S. 704, 704 (1987).

83. See Michacl Vincent, Computer-Managed Perpetual Trusts, 51 JURIMETRICS 399, 435 (2011).

84. Unir. Trust Cobt § 414(b) (Untr. LAw CoMM'N 2010).

85. See Amato, supra note 68, at 670.
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subject only to the settlor’s instructions and the beneficiaries’ interests.”
One commentator claims that given beneficiaries are, unlike trustees,
under no such duties regarding property distributed to them, the public
interest in the efficient utilization of assets is aligned with prolonging the
duration of trusts.” The practical effect of the trustee duties just cited,
however, depends on trustees’ actual conduct as well as on the
availability of persons willing and able to monitor that conduct and
pursue a judicial or arbitral remedy where it is found unsatisfactory.
Given that some beneficiaries are minors or unborn, some, while adult,
are practically unable to monitor their trustees and pursue applicable
remedies, and some rationally choose not to involve themselves in trust
matters, it appears possible that in many cases no monitoring or
enforcement will take place. As a result, the risk remains that perpetual
trusts mainly benefit the service providers involved.

Regarding, finally, the tax saving potential of perpetual trusts, some
commentators note that wealth transfer taxation is not currently a major
revenue generator for the federal government.” Perpetual trusts could,
however, be one cause of this situation.

A minority of commentators argue that perpetual trusts are a
positive development. They allege that extreme long-term trusts will all
eventually be run by corporate trustees, likely to be more expert than
individual trustees.” This claim is not supported by evidence that
corporate trustees in fact do a better job than individual trustees. Even if
corporate trustees produce more value than other trustees, they may
take most of that value themselves or pay it to other trust service
providers. It is then said perpetual trusts encourage saving and capital
accumulation:

Although derided as tools of inequality in the existing literature, perpetual
trusts are likely to increase overall societal wealth and provide for stronger
redistribution. An increase in savings enhances future economic growth
potential by making more money available for investment, lowering
interest rates, and increasing productivity and aggregate gains. Since more
money is saved and invested, the total capital stock increases. With more
capital, labor is more productive and brings a higher rate of return which,
over time, reduces inequality as wealth is redistributed.”

While perpetual trusts may encourage saving and capital accumulation,
the claim that they are an engine of wealth redistribution seems far-
fetched. Even if the availability of perpetual trusts increases savings and
the wealth saved is efficiently invested, and even if this additional capital
investment makes labor more productive, it is not obvious that the added

86. Unir. PrupENT INV'R AcT §§ 1-2 cmt. (Unir. LAw CoMM'N 1994).
87. See Amato, supra note 68, at 665.

88. See id. at 672—78; See Hincs Jr., supra notc 24, at 104.

89. See Amato, supra note 68, at 670.

90. See id. at 667-68.
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gains from labor will be distributed to workers; employers may keep
them, as by using low-cost labor with little bargaining power.

Several of the arguments against perpetual trusts thus appear to point
to concerns which defenders of these trusts have not been able to allay:
(1) the inability of the law governing trust modification, termination, and
invalidity to eliminate settlors’ misguided, inefficient, or outdated
allocative choices, which are likely to become more numerous the longer
trusts are allowed to subsist; (2) the potential for trust service providers to
become the main beneficiaries of perpetual trusts; (3) the tax saving
potential of such trusts; and (4) their consequent contribution to the
entrenchment of economic inequality. These concerns would, in principle,
appear to justify the reimposition of a temporal limit on trusts.

But conclusions true in principle may be far from true in empirical
reality. If perpetual trusts are few, as at least one scholar opined,” their
problematic potential is rarely realized and of little concern. Several
commentators noted that it is not unusual for trusts that are on their face
expected to exist in perpetuity, or at least for a few centuries, to give
each of their beneficiaries a power to appoint a share of corpus, free of
trust, among his or her descendants, thus creating potential for the trust
to be emptied long before the end of the traditional perpetuity period.”
Settlors of such trusts, it is said, fully expect those powers to be used, and
thus do not truly intend or expect their trusts to last in perpetuity, or
even particularly long.” Some corporate trustees apparently counsel
potential settlors to give trustees of perpetual trusts a discretionary
power to terminate the trust should specified contingencies arise.”

If perpetual trusts are few, or are in practice unlikely to exist longer
than trusts drafted subject to traditional perpetuities limitations, they
raise no concerns beyond those raised by all trusts. An empirical inquiry
is therefore necessary to determine the true extent of special harm, if
any, in perpetual and other extreme long-term trusts. While one scholar
noted pessimistically that, “it is impossible as a practical matter to assess
the degree to which [trust provisions allowing premature termination of

91. See Hings Jr., supra note 24, al 104.

92. See Sitkotf & Schanzenbach, Jurisdictional Competition, supra note 24, at 413 n.147 (“We are
told that such [special powers| are boilerplate in transfer-tax-exempt perpetual trust forms.”); Bridget
J. Crawlord, Who Is Afraid of Perpetual Trusts?, 111 MicH. L. REv. FIRST IMPRESSIONS 79, 86-87
(2012); Waggoner, supra note 70, at 9—10.

93. See, e.g., Crawlord, supra notc 92, al 86-87; Waggoncr, supra notc 70, al 9-10.

94. See Amato, supra note 68, at 664 (citing ANN HART WERNZ ET AL., WELLS FARGO FAMILY WEALTH,
GENERATION-SKIPPING AND DYNASTY TRUSTS: SELECTED ISSUES IN PLANNING, DRAFTING AND ADMINISTRATION
13 (2008)) (“One estate planning guide prepared by Wells Fargo advises those considering perpetual trusts to
include a discretionary termination clause, allowing the trustee to terminate the trust if specified
contingencics arise”).



June 2017] THE DEMAND FOR FIDUCIARY SERVICES 949

perpetual trusts] are used,” the results of just such an empirical
assessment are reported in Part II1.A.

C. TRrUSTEE EXCULPATORY TERMS

The second policy debate to which my findings contribute addresses
trustee exculpatory terms: trust instrument clauses curtailing trustees’
duties to their beneficiaries, exculpating them from liability for loss their
beneficiaries suffer as a result of trustees’ infringement of those duties, or
both. Trustee exculpatory terms are one among several prominent
aspects of contemporary trust practice which contradict the classical
image of trustees as selfless preservers of their beneficiaries’ interests,
who are “held to something stricter than the morals of the market
place.” While Judge Cardozo wrote of trustees that “not honesty alone,
but the punctilio of an honor the most sensitive, is [for them] the
standard of behavior,”” current law in more than thirty states allows
trustees to exempt themselves in their trust instruments from liability to
their beneficiaries for even grossly negligent conduct, drawing the line at
recklessness.” The Uniform Trust Code permits the exclusion of all

trustee liability to beneficiaries except liability for fraudulent actions and
those taken in
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