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The era of technology has provided a proliferation of new scientific and technological
methods designed to assist individuals and couples to successfully conceive children when
they otherwise would not be able to: collectively known as “assisted reproduction
technology” (“ART”). ART undoubtedly provides significant benefits, but at the same
time opens the door to a new realm of legal disputes. Particularly, various forms of ART
involve a third-party%such as a sperm donor or a surrogate¥,which raises the question
of who will be treated as a legal parent of the child so conceived. The use of third-parties
in ART has confounded traditional notions of parent-child relationships by involving
individuals who have a biological relationship with the child, but may or may not intend
to act as a legal parent. This Note focuses on parentage disputes between unmarried
individuals who conceive children through the use of third-party assisted ART.

Specifically, this Note provides a critique of a 2014 case in which a California court
established paternity rights for a sperm donor who undisputedly did not intend to father at
the time of conception, but attempted to assert parental rights over the vehement objections
of the child’s mother after the child was born." This Note argues that the court’s decision
was legally incorrect and left California law in a state of confusion resulting in public
policy consequences. This Note proposes that California resolve this confusion by
adopting an intent-based approach to parentage decisions in the ART context. Such an
approach would provide certainty in application of the law that is essential in making
informed decisions about whether to engage in third-party assisted ART.
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INTRODUCTION

Technological and scientific advancements in the realm of assisted
reproduction have resulted in the proliferation of new methods that allow
individuals and couples who cannot conceive children through
intercourse¥2for example, couples who are infertile or single women
wishing to pursue motherhood¥z to successfully have children. Such methods
of conception are often referred to collectively as assisted reproductive
technology.” As of the time of the writing of this Note, the term “assisted

2. See Infertility FAQs, Crrs. FOR DisEasE CONTROI. & PREVENTION, hiips:/www.cde.gov/
reproductivehealth/infertility/ (last visited Apr. 23, 2017).

3. The Centers for Discasc Control and Prevention cstablished its own official definition of what
constitutes “assisted reproductive technology” that does not include all types of reproductive technology,
as does the more generally used umbrella definition including all procedures. 5 Treatments in Assisted
Reproductive Technology, CREATE FERTILITY, https://www.creatchealth.org/news/2015/5-treatments-in-
assisted-reproductive-technology (last visited Apr. 23, 2017). This Note will not use the Centers for
Discase Control definition, however, and all references to “assisted reproductive technology” herein
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reproductive technology” (“ART”) does not carry any single, universal
definition, but is frequently used as an umbrella term encompassing a wide
range of techniques designed to increase the likelihood of pregnancy.” This
Note uses the term in that general, all-encompassing sense, referring to no
particular technology, nor excluding any.

While there are many benefits associated with these technologiesYz the
most obvious, of course, being the ability to conceive children that could
not have been conceived naturally¥ such rapid development of technology
inevitably leads to unanticipated circumstances that give rise to novel
questions of law not previously addressed. One particular issue that has
arisen concerns disputes about parental rights over children conceived
through the use of ART when unmarried individuals are involved.” More
specifically, disputes have arisen between unmarried individuals claiming
parental rights over children conceived through “third-party assisted
ART”%2a method of ART involving a third-party donor or surrogate.’
This realm of ART-related disputes is the focus of this Note.

A California court recently decided the case of Jason P. v. Danielle S.,
which involved the type of dispute over parental rights just described.” The
dispute unfolded after the birth of a child conceived through artificial
insemination involving a sperm donor. Syecifically, Danielle, the mother of
that child, was artificially inseminated” with sperm provided by a man
named Jason, who she had previously been romantically involved with.’
Though the two had been involved in the past they were never married
and were no longer together at the time of Danielle’s insemination.” Thus,
at the time of birth, Danielle was recognized as the sole legal parent of
the child. This lawsuit arose several years later when Jason filed suit to
legally establish paternity rights to the child against Danielle’s wishes."
The circumstances surrounding the suit will be discussed in much further
detail later in Part I.B.

include all available procedures. For further information about the various types of technology and the
advantages and disadvantages of cach, sce id.

4. Id.

5. See, e.g., Elisa B. v. Super. Ct., 117 P.3d 660 (Cal. 2005); KM. v. E.G., 117 P.3d 673 (Cal. 2005);
Johnson v. Calvert, 851 P.2d 776 (Cal. 1993); Jason P., 171 Cal. Rptr. 3d 789; Steven S. v. Deborah D., 25 Cal.
Rptr. 3d 482 (Cal. Ct. App. 2005); Jhordan C. v. Mary K., 224 Cal. Rptr. 530 (Cal. Ct. App. 1986); Statement
of Decision, Findlcy v. Lee, No. FDI-13-780539, 2016 WL 270083 (Cal. Super. Ct. Jan. 11, 2016).

6. See Assisted Reproductive Technology (ART), Nar'L Insts. or Huavt, https://www.nichd.nih.gov/
health/topics/infertility/conditioninfo/Pages/art.aspx#art (last visited Apr. 23, 2017).

7. Jason P., 171 Cal. Rptr. 3d at 791.

8. Artificial insemination¥2also known as intra-uterine insemination¥2is one of the simplest types
ol assistcd reproductive technology currently available. See 5 Treatments in Assisted Reproductive
Technology, supra note 3 (“It involves collection of the sperm, preparing the sperm in the lab and then
inserting the prepared sperm into the uterus (womb) of the woman close to the time of ovulation.”).

9. Jason P., 171 Cal. Rptr. 3d at 791-92.

10. Id. at 791.
11. Id.
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The dispute between Jason and Danielle presented a California court
with two conflicting provisions of the California Family Code (“Family
Code”),” which is the state statutory scheme governing legal recognition of
parent-child relationships, among other things. Jason relied upon a
provision commonly known as the “parenthood presumption”” to support
his argument that he was entitled to paternity rights. Danielle pointed to
another provision of the Family Code commonly known as the
“nonparentage provision”" in support of her claim that Jason, as a sperm
donor to whom she was not married, was precluded from seeking to
establish paternity as a matter of law.” While both provisions are found
in the same statutory scheme, neither nor any other in the Family Code
provided any definite guidance as to how the two provisions should work
together at the time of the case. Further, due to the novelty of the issue
involved in Jason P. at the time there was very little settled case law for
the court to look to in guiding its decision. Thus, the trial court that first
heard the case was tasked with determining where to appropriately look
for legal guidance on how to reconcile the provisions. The trial court
ultimately found for Danielle, relying on a previously decided California
case.” On appeal, however, the appellate court reversed, finding that Jason
was not precluded from establishing paternity despite the applicability of
the nonparentage provision as well as the existence of the precedent relied
on by the trial court.”

This Note argues that the trial court in Jason P. correctly relied on
past precedent and reached the appropriate conclusion (finding in favor of
Danielle) based on the existing sources of law at the time. The appellate
court’s decision, on the other hand, was not only unsupported by law, but

12. Id.

13. The parenthood presumption Jason relied upon is found in scction 76171 of the California
Family Code and it provides that:

A person is presumed to be the natural parent of a child if the person meets... any of the

following subdivisions:

(d) The presumed parent receives the child into his or her home and openly holds out the child as
his or her natural child.
CAr.. Fam. Cone § 7611(d) (Wcst 2016).

14. The nonparentage provision relied on by Danielle is also found in the California Family Code
in scction 7613, and it provides that:
The donor of semen provided to a licensed physician . .. for use in assisted reproduction by a
woman other than the donor’s spouse is treated in law as if he were nof the natural parent of a
child thereby conceived, unless otherwise agreed to in a writing signed by the donor and the
woman prior to the conception of the child.
Id. § 7613(b)(1) (emphasis added).
15. Jason P., 171 Cal. Rptr. at 791.
16. Id. at 792-93.
17. Id. at 797. For a detailed discussion of the facts underlying Jason P. as well as the court’s analysis,
see infra Part 1.B.
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also outright contradicted California precedent, unraveling what had been
the common understanding of how the Family Code applied to third-party
sperm donors. Part I begins by providing background on the Family Code
and the model federal statute from which it was adopted: the Uniform
Parentage Act (“Model UPA”). Part I then details the facts underlying
the Jason P. dispute, placing it in the framework of California’s statutory
scheme governing parentage determinations that was just briefly introduced.
Part II performs a multi-faceted critique of the Jason P. decision, arguing
that the appellate court’s decision was incorrect and irresponsible when
analyzed in the each of the following contexts: (1) California case law;
(2) common tools of statutory interpretation; and (3) public policy
considerations. Finally, Part III proposes California adopt an intent-based
approach as its default rule for parentage disputes concerning children
conceived by unmarried individuals through the use of ART. At the most
general level, the idea behind this approach is premised on resolving
parentage disputes in a way that gives legal effect to the intentions expressed
by both parties involved prior to conception.™

1. THE RoLE oF THE MoODEL UPA AND CALIFORNIA FAMILY CODE

A. HISTORY OF THE STATUTORY SCHEMES

The Family Code provisions governing parentage determinations in
California reflect a slightly modified version™ of the previously mentioned
Model UPA, which was initially promulgated by the Uniform Law
Commission in 1973.” The model code was promulgated as a uniform set
of rules governing legally recognized familial relationships that states could
voluntarily adopt or use to model their own laws after.” California first
implemented its version of the Model UPA by codifying it in various
portions of the Family Code in 1975.”” Both of the statutory provisions at
issue in Jason P. (the parenthood presumption and the nonparentage
provision) were modeled very closely after the equivalent Model UPA
provisions.”

At the most basic level, the two provisions are at odds because one
seeks to preclude the possibility of paternity in a certain, narrow set of
circumstances,” while the other was enacted as a tool to aid courts in

18. Marjorie Maguire Shultz, Reproductive Technology and Intent-Based Parenthood: An Opportunity
for Gender Neutrality, 1990 Wis. L. Ruv. 297, 323.

19. For a discussion of the relevant modilications the California legislature made to the Model UPA
prior to adopting it into state law, see infra Part ILB.

20. Parentage Act Summary, NAT'T. CONF. OF COMMISSIONERS ON UNIFORM ST. Laws, http:/
www.uniformlaws.org/ActSummary.aspx?title=Parentage %20Act (last visited Apr. 23, 2017).

21. Seeid.

22. Melissa Murray, Family Law’s Doctrines, 163 U. Pa. L. Rev. 1985, 1992 (2015).

23. See infra Part L.B.

24. Car. Fam. Conk § 7613(b) (West 2016).
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establishing paternity obligations against individuals in a much broader
set of circumstances.” Prior to Jason P., there was very limited guidance
as to how courts should apply the two provisions in circumstances that
could at least arguably be covered by both. Section 7613 of the Family
Code, the provision seeking to preclude the possibility of paternity for
sperm donors in particular’z the nonparentage provision’z reads as follows:
(b) (1) The donor of semen provided to a licensed physician and surgeon
or to a licensed sperm bank for use in assisted reproduction by a woman
other than the donor’s spouse is treated in law as if he were not the natural
parent of a child thereby conceived, unless otherwise agreed to in a writing
signed by the donor and the woman prior to the conception of the child.”
Section 7611 of the Family Code, the provision that seeks to establish
paternity obligations%2 the parenthood presumption”%2reads in relevant
part as follows:

A person is presumed to be the natural parent of a child if the person
meets the conditions provided . . . in any of the following subdivisions:

(d) The presumed parent receives the child into his or her home and

openly holds out the child as his or her natural child.”

While it may not be immediately apparent that the nonparentage
provision and the parenthood presumption clash, the tension between them
surfaces primarily because the nonparentage rule is a specific provision
focused exclusively on parentage determinations concerning unmarried
sperm donors in the context of ART. On the contrary, the parentage
presumption is a general provision providing a number of circumstances
(subsection (d) just discussed is one of them) deemed by the California
legislature to presumptively establish parentage in a variety of contexts not
limited to those involving ART. Not only does the parenthood presumption
not deal exclusively with ART, it does not make any mention of it
whatsoever.

Thus, a gap existed in the statutory scheme that failed to explain how
the general parenthood presumption and the very specific nonparentage
provision were to be reconciled in situations where either provision
standing alone arguably could govern, but both could not be given effect
simultaneously. As a result of this ambiguity in the statute, and without
any existing California Supreme Court precedent, individual California
courts were left to apply the provisions however they saw fit based on a
particular court’s own subjective views, therefore making case-by-case
determinations as to how the provisions should be applied in tandem.
Leaving such a determination in the hands of many individual courts to

25. Id. § 7611.

26. Id. § 7613(b)(1) (cmphasis added).
27. Id. § 7611(d).

28. Id.
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be made on an ad hoc basis is particularly troubling because of the
incredibly high stakes involved in a dispute over legal parental rights
over a child% or the lack thereof.

Prior to the statutory guidance eventually put forth by the California
legislature, California courts essentially had two plausible interpretations
of the provisions available to them in circumstances fitting within the text
of both provisions simultaneously:

1 Interpretation 1: The nonparentage provision is the exclusive means

for determining parentage in the specific and narrow context of
unmarried sperm donors. Therefore, once the provision is deemed

applicable in a given case, the sperm donor in question is precluded
from establishing parentage as a matter law.

1 Interpretation 2: The nonparentage provision can be overridden by
other provisions in the Family Code, such as the parenthood
presumption, despite the nonparentage provision’s specific directive
regarding unmarried sperm donors.

The first interpretation reflects the common understanding of the law
prior to Jason P., which was relied upon by the trial court that initially
found in Danielle’s favor.” This Note argues that this was the correct
interpretation at the time Jason P. was decided for a multitude of both
legal and policy-based reasons, which will be detailed later in Part II. The
appellate court that rendered the final decision in Jason P., however,
adopted the second interpretation. The appellate court allowed the general
parenthood presumption to override the very specific nonparentage
provision.” This ruling severely upset reliance interests of many
Californians who, until then, shared the common understanding that the
nonparentage provision conclusively protected both unmarried women
and unmarried donors against the threat of a subsequent paternity suit,
as demonstrated in a 2005 case that will be discussed in Part I1.A.1.

B. JasonP.v. DANIELLE S.

1.  The Facts

The dispute in Jason P. arose between famous actor, Jason Patric, and
his former girlfriend, Danielle Schreiber, who were at one time romantically
involved but never married.” In 2006, while together, Jason and Danielle
tried to conceive a child naturally but were unsuccessful, leading them to
seek the assistance of reproductive technology.”” The couple used Jason’s
sperm to artificially inseminate Danielle on two separate occasions, but

29. See Steven S. v. Deborah D, 25 Cal. Rptr. 3d 482, 487 (Cal. Ct. App. 2005) (concluding that a sperm
donor “will be denied a paternity claim so long as the semen was provided to a licensed physician for
insemination of an unmarricd woman.”).

30. Jason P. v. Daniclle S., 171 Cal. Rptr. 3d 789, 791 (Cal. Ct. App. 2014).

31. Id.

32. Id.



876 HASTINGS LAW JOURNAL [Vol. 68:869

both attempts were unsuccessful.” Prior to Danielle’s successful
conception that led to this dispute, she had moved out of Jason’s home in
May 2008.* One month later, she purchased an anonymous sperm sample
from a donor bank and informed Jason that she intended to pursue single
motherhood.” The trial court record provides evidence establishing that
Danielle decided to pursue single motherhood after conducting her own
online research, during which she visited a web site created for women
pursuing single motherhood. There she learned that “in California, a
man who gives his sperm for artificial insemination [to a woman to whom
he is not married] is never treated in the law as though he is the father.”
The record further evidences that after Danielle informed Jason of her
intentions, he wrote her a letter stating “he was not ready to be a father,
but if Danielle wanted to use his sperm to conceive, she had his blessing
as long as she did not tell others.”” Based on Danielle’s research, she
believed that even if she used Jason’s sperm he still could not bring a
paternity suit. Relying on this research as well as the letter Jason wrote
to her, Danielle accepted Jason’s offer and subsequently underwent an in
vitro fertilization procedure™ using Jason’s sperm.” The procedure was
successful and resulted in the birth of baby Gus in December 2009.”
After Gus was born, Jason and Danielle briefly attempted to repair
their relationship, during which time Jason became involved in the lives of
Danielle and Gus, which Danielle consented to at the time.* The
relationship did not last, however, and Jason petitioned the court to
establish himself as Gus’ legal parent during the summer of 2012.”
Danielle vehemently opposed the petition, relying upon her understanding
that the nonparentage provision provided her full protection against a
paternity suit by precluding Jason as a matter of law from any legal right to
parentage due to his status as an unmarried sperm donor.” Jason responded
that despite the text of the nonparentage provision, he should not be treated
as a sperm donor within the meaning of that statute.” He argued that
instead, he should be permitted to establish parentage based on the Family

33. Id.

34. Id.

35. Id.

36. Id.

37. Id. at 792 (cmphasis addced).

38. “In vitro fertilization (IVF) is the joining of a woman’s egg and a man’s sperm in a laboratory dish.
In vitro means outside the body. Fertilization means the sperm has attached to and entered the egg.” In Vitro
Fertilization (IVF), U.S. NATT. LiBR. oF MED., https://medlineplus.gov/ency/article/oo7279.htm (last visited
Apr. 23, 2017).

39. Jason P., 171 Cal. Rptr. 3d at 792.

40. Id.

41. 1d.

42. Id. at 791-92.

43. Id. at 791.

44. 1d.
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Code’s parenthood presumption, specifically because he had “receive[d]
[Gus] into his . . . home” and presented him as his own “natural child.”*

2. The Appellate Court Ruling and the Law in California Today

The trial court in Jason P. found for Danielle, relying on a decision
rendered in 2005 in Steven S. v. Deborah D.," a case involving facts strikingly
similar to those underlying Jason P.” In Steven S., a California Court of
Appeal interpreting the nonparentage provision held that “[t]here c[ould]
be no paternity claim from a sperm donor who [wals not married to the
woman who becomes pregnant with the donated semen, so long as it was
provided to a licensed physician.””* The Steven S. court further established
that “[t]he [nonparentage provision]| does not make an exception for
known sperm donors, who will be denied a paternity claim so long as the
semen was provided to a licensed physician for insemination of an
unmarried woman.”® Based on Steven S., the trial court that first heard
Jason P. quickly rejected Jason’s argument that he should be considered a
presumed parent based on the parenthood presumption found in
section 7611 despite the applicability of the nonparentage provision. The
court stated that “section 7613(b) [the nonparentage provision] is the
exclusive means of determining paternity in cases involving sperm donors
and unmarried women.””

Turning back to the dispute between Jason and Danielle, Jason
appealed the trial court’s decision and the appellate court reversed, finding
Steven S. distinguishable and therefore not controlling.” The appellate
court went on to hold that “section 7613(b) should be interpreted only to
preclude a sperm donor from establishing paternity based upon his
biological connection to the child, and does not preclude him from
establishing that he is a presumed parent under section 7611(d) based
upon postbirth conduct.”” Danielle then appealed, but the California
Supreme Court denied review in July of 2014 despite efforts by the

45. Cavr. Fam. Copr: § 7611(d) (2014).

46. Jason P., 171 Cal. Rptr. 3d al 793.

47. See generally Steven S. v. Deborah D., 25 Cal. Rptr. 3d 482 (Cal. Ct. App. 2005).

48. Id. at 487.

49. Id.

50. Jason P., 171 Cal. Rptr. 3d at 793.

51. 1d. a1 793, 799.

52. Id. at 795 (emphasis added). It is worth noting that the appellate court stated that section 7613(b)
“should be” interpreted in the way the court chose to in Jason P., not that it must be interpreted that way
based on its text. Id. This in itself indicates that the Jason P. court did not believe that its interpretation
was necessarily correct based on the text of the statute.

53. Jason P. v. Daniclle S., No. S219507, 2014 Cal. LEXIS 5345, at *1 (Cal. July 30, 2014).
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public to convince the court of the necessity of granting review in this
particular case.™

Also in 2014, the California legislature began several efforts to amend
the Family Code. These efforts were significant because they began while
Jason P. was already pending, but before the case was decided by the
appellate court. This timing is at the very least a bit suspect with respect
to whether the legislature’s actions may have been in an effort to
influence the Jason P. decision that it thought would otherwise come out
the opposite way. Specifically, the legislature introduced Assembly Bill
2344 (“AB 2344”) in 2014, which included language explicitly establishing
the permissibility of invoking another Family Code provision to override
the otherwise controlling nonparentage provision™%2that amendment
would, in all practical respects, codify the interpretation of the law as
articulated in the not yet final case of Jason P., while simultaneously
foreclosing the interpretation announced years ago in Steven S. The
legislature ultimately refrained from formally enacting AB 2344 until the
appeal process in Jason P. was complete, possibly because of the
amendment’s undeniable relevance to the precise question already pending,
which had been previously answered in Steven S. in a way that conflicted
with AB 2344 (though the Steven S. decision interestingly did not result in
any action by the legislature in response to it). AB 2344 was then enacted
shortly after the appellate court’s decision became final in 2014.”

More specifically, AB 2344 amended the Family Code to include a
provision providing certain forms that the intended parent or parents of
a donor-conceived child could fill out in order to “demonstrate his or her
intent to be a legal parent of a child conceived through assisted
reproduction.”’ The amendment, however, went on to significantly qualify
any potential legal effect of the forms, stating that “[the] forms do not
affect any presumptions of parentage based on Section 7611, and do not
preclude a court from considering any other claims to parentage under
California Statute or case law.”™"

The legislature amended the Family Code again in October 2015,
after the introduction of Assembly Bill 960 (“AB 960”), which the
legislature claimed was intended to clarify and expand upon AB 2344.”

54. See Letler [rom Reproductive Technology & Family Law Scholars to the Hon. Tani
Cantil-Sakauye, Cal. Supreme Court, Chief Justice, and the Assoc. Justices (June 24, 2014) (on file with
Author).

55. AB-2344 Family Law: Parentage (2013-2014)%History, Car. Lrcis. INvo., hitp://
leginfo.legislature.ca.gov/faces/bill TextClient. xhtml?bill_id=201320140AB2344 (last visited Apr. 23, 2017).

56. Id.

57. Car. Fam. Copt § 7613.5(a) (West 2016).

58. Id.
59. AB-96o Parentage: Assisted Reproduction (2015-20160% Bill Analysis: 08/19/15 - Assembly Floor
Analysis,  CaL.  Leais. Inro.,  http:/leginfo.legislature.ca.gov/faces/bill AnalysisClient.xhtml?bill_

id=201520160ABg6o (last visited Apr. 23, 2017).
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AB 960 ultimately did revise some of the content included in the intended
parent forms,” but it also made quite clear that the forms were still not
determinative or legally binding, and could not preclude a donor from
establishing parentage based on another Family Code provision.” Upon
enacting AB 960, the California legislature provided nothing more than
the following statement to explain the forms’ lack of legal effect:
“[Blecause parentage laws can be very complicated, the forms do
not%2 nor can theyYz disestablish the parentage rights of any other person
or affect other presumptions of parentage. [The forms] only evidence the
intent of the parties executing the forms.”"

AB 960 did little to clarify the legal effect, if any, of these intended
parent forms, but the amendment, in addition to AB 2344, did effectively
codify the Jason P. court’s interpretation of the conflicting Family Code
provisions. As a result, the Family Code today explicitly allows for the
nonparentage provision to be overridden by other Code provisions, and
there does not appear to be any limitation on which provisions can be used
to do so.

The problematic reality of the law as it currently stands is that
unmarried women in California do not have any way to pursue single
motherhood without fear that a sperm donor not intended to be the
father will later claim paternity, unless she uses a strictly anonymous
donor. While use of an anonymous donor might seem like a simple
solution for a woman wishing to pursue single motherhood, there are a
variety of compelling reasons that she may not wish to do so. Some of
those reasons will be described later in Part I1.C.2.

This result with respect to women wishing to pursue single motherhood
is especially puzzling because the legislature claims the purpose behind
implementing the nonparentage provision was to create a statutory
guarantee of the right to fearlessly pursue single motherhood,” which
will be discussed further in Part II.A. Additionally, if the parenthood
presumption can successfully invalidate the nonparentage provision’s
prohibition on treating donors as legal parents, it presumably can also be
used against a sperm donor to legally order him to financially support a
child that he did not intend to father at the time of conception. Overall,
the Jason P. decision undermined any certainty previously enjoyed by
unmarried women and donors involved in third-party ART in California.

An additional consequence of the current law is that it now provides
very different protections for the legal rights and intentions of individuals

60. Id.
61. Id.
62. Id.
63. Jason P.v. Daniclle S., 171 Cal. Rptr. 3d 789, 793 (Cal. Ct. App. 2014).
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engaging in the use of one type of ART versus another.” This discrepancy
in legal protection is illustrated by the stark difference between protections
available to individuals using artificial insemination procedures versus
those who engage in surrogacy.” To date, the legislature has not provided
any justification for the disparate treatment of individuals using different
types of ART, and this Note argues that no such justification exists.

II. A CRITIQUE OF THE Jason P. DECISION

This Part performs a thorough critique of the Jason P. decision and
its underlying reasoning. This Part’s goal is to demonstrate that not only
was the outcome in Jason P. not supported by existing law or legislative
intent at the time it occurred, it further resulted in negative policy
outcomes. Prior to Jason P., there was no indication that the law intended
for any exceptions to the nonparentage provision to exist. The legal
support for the existence of exceptions did not come about until after the
Jason P. decision was made final, when the Family Code was amended by
AB 2344 and AB 960. The Jason P. opinion itself created an exception,
however, constructively applying the Code amendments before they had
been codified. The remainder of this Part details various critiques of the
decision, approaching it from three different legal angles.

A. CALIFORNIA PRECEDENT

When Jason P. was decided in 2014, there was very minimal case law
concerning the issue. Of the handful of relevant cases that did exist,
however, none provided any basis for the decision reached by the appellate
court in Jason P. To the contrary, the previously introduced case Steven S.,
among others, supported the opposite outcome. The remainder of this
Subpart will detail the facts underlying Steven S. along with two additional
California cases that should have informed the Jason P. court, leading it to
reach the opposite conclusion.

64. See CaL. Fam. Copr §7962 (2014) (providing strong protections for the parenthood-related
intentions of individuals cngaging in surrogacy agreements, including allowing for cnforcement of such
agreements reflecting the parties’ intentions prior to the birth of the child in question); Jason P.,
171 Cal. Rptr. 3d at 789 (permitting a sperm donor meeting all requirements necessary to trigger the
nonparcnlage provision o cstablish paternity against the contrary wishes of the child’s mother that were
clearly expressed prior to conception); Statement of Decision, Findley v. Lee, No. FDI-13-780539, 2016 WL
270083 (Cal. Super. Ct. Jan. 11, 2016) (upholding the intentions of partics that were express prior to frcezing
embryos created by both parties).

65. Surrogacy is another form of third-party ART, and it is a good option for women with no eggs or
unhealthy eggs. Infertility FAQs, supra note 2 (“A surrogate is a woman who agrees Lo become pregnant
using the man’s sperm and her own egg. The child will be genetically related to the surrogate and the
male partner.”).
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1. Steven S. v. Deborah D.

The facts underlying the relationship between Steven and Deborah in
Steven S. are strikingly similar to those in Jason P.” Steven and Deborah
were romantically involved but never married.” While together, the couple
first tried to conceive a child naturally, but after repeated failed attempts
they turned to artificial insemination.” The couple used Steven’s sperm to
inseminate Deborah, but their first attempt was unsuccessful. A second
attempt, however, resulted in the birth of baby Trevor.” Subsequently,
Steven and Deborah’s relationship deteriorated similar to that of Jason
and Danielle),and when Trevor was approximately three years old
Steven petitioned to establish paternity over Deborah’s objections.” The
trial court determined that public policy considerations warranted a
finding that the nonparentage provision was inapplicable to Steven under
the circumstances, and the court went on to find that the law should
recognize Steven as Trevor’s legal father.” Deborah appealed, and the
very same appellate court that would later write the Jason P. decision
reversed.” The appellate court concluded that “[tlhe words of
section 7613, subdivision (b) [the nonparentage provision were] clear.
There c[ould] be no paternity claim from a sperm donor who [wa]s not
married to the woman who bec[ame] pregnant with the donated semen,
so long as it was provided to a licensed physician.””

Steven urged the appellate court to look beyond the mere words of
the statute as the trial court had done, and to hold that under the
circumstances public policy warranted a finding that he was Trevor’s
legal father despite the nonparentage provision.” The appellate court
refused, however, stating that “there [was] no indication that the
Legislature intended to establish a public policy against donating sperm
for use by a woman who is not the donor’s wife, even where there is an
intimate relationship.” The court further asserted that the role of the
judiciary is “simply to ascertain and declare what is in terms or in
substance contained therein [in the statute], not to insert what has been
omitted” by the legislature.”

66. See generally Steven S. v. Deborah D, 25 Cal. Rptr. 3d 482 (Cal. Ct. App. 2005).
67. Id. at 484.

68. Id.

69. Id.

70. Id.

71. 1d.

72. Id.

73. Id. at 487 (internal citations omitted).
74. Id. at 486.

75. Id. at 487.

76. 1d.
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[I]t is presumed that the Legislature knows how to create an exception to

the provisions of a statute, and that where it does not create an exception,

it is presumed that it did not intend to do so. If the Legislature deemed it

appropriate to exempt men who donate sperm through a licensed

phxsician for use by their unmarried sexual partners, it would have done

SO.

Turning back to Jason P., the appellate court made a drastic departure
from the firm stance just articulated that it took in Steven S. when it reversed
the trial court’s finding in favor of Danielle. The Jason P. court read the
nonparentage provision to include the precise exception the Steven S. court
unequivocally deemed nonexistent in the language quoted above.” The
Jason P. court dovetailed from its reasoning in Steven S. and purported
to distinguish the two cases on the basis that Steven had not explicitly
tried to invoke the parenthood presumption of section 7611 like Jason
had done, but instead relied only on public policy arguments.” This is the
only justification offered in the Jason P. opinion that attempts to
reconcile the divergent outcomes in Jason P. and Steven S. despite their
factual similarity. The distinction the court purports to exist between
Jason P. and Steven S. is an inadequate explanation for how the court
could make such a significant departure from its previous holding in Steven
S. with respect to the nonparentage provision as well as the proper role of
the judiciary in the context of statutory interpretation.

The distinction offered in the Jason P. opinion is unpersuasive, first
because there is no substantive difference between the arguments raised
by Jason and Steven. Both arguments were based on essentially the same
public policy rationale. The parenthood presumption successfully invoked
by Jason is in and of itself a public policy-based argument, and while
Steven may not have made explicit reference to the presumption, most of
his argument was also based on similar public policy reasons. Jason’s
argument in effect asked the very same thing of the court as did
Stevens: to look beyond the lack of an explicit, textual exception in the
nonparentage provision under the circumstances. It made little sense for
the court to reject Steven’s policy-based argument simply because he did
not literally cite the Family Code. The court’s distinction between
Steven S. and Jason P. seems to be one of form and not of substance, and
it does not provide compelling justification for treating differently two
cases that were so factually similar without some other legal basis. Thus,
Steven S. should have controlled the court’s decision in Jason P.

77. 1d. at 487-88 (internal citations omitted).
78. See Jason P. v. Danielle S., 171 Cal. Rptr. 3d 789 (Cal. Ct. App. 2014).
79. Id. at 794.
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2. Jhordan C. v. Mary K.

Jhordan C. v. Mary K. was decided prior to the enactment of the
nonparentage provision as it reads today.” However, Civil Code
section 7005(b)¥2 the statutory provision upon which the court ultimately
relied in Jhordan C.%2was identical to the current nonparentage provision
for all purposes relevant to the analysis in this Note." Section 7005(b)
stated that a “donor of semen provided to a licensed physician for use in
artificial insemination of a woman other than the donor’s wife is treated in
law as if he were not the natural father of a child thereby conceived.””

Jhordan C. involved two women, Mary and Victoria, who wished to
conceive a child that they planned to raise together. The women intended
to parent the child jointly, and upon deciding that Mary would be
artificially inseminated, the two women together interviewed potential
donors eventually selecting Jhordan.” The trial court record indicates that
Mary was a nurse, and it is believed that she inseminated herself at home
using sperm that Jhordan had delivered directly to her house rather than
to a physician who would then inseminate Mary." The insemination was
successful, and Mary gave birth in March 1980, during which Victoria was
present and assisted with the delivery.”

After the child was born, Jhordan expressed interest in visiting, and
Mary initially allowed him to do so.” Jhordan then continued to ask to
see the child, and for approximately six months Mary somewhat
reluctantly permitted him to visit the baby on a relatively regular basis.”
Mary eventually terminated Jhordan’s visits in August 1980,” however,
leading Jhordan to file a paternity suit.” Jhordan and Mary never created
any form of written agreement prior to insemination, and at trial they gave
contradictory accounts of the oral agreement they reached regarding the
role Jhordan would play in the child’s life.” According to Jhordan, he and
Mary agreed that he would be allowed to have an ongoing relationship
with the child.” On the contrary, Mary testified that she never agreed to
Jhordan having any continued involvement. Instead, she said that she had

80. See Jhordan C. v. Mary K., 224 Cal. Rptr. 530, 531 (Cal. Ct. App. 1986).
81. Id.

82. Id.

83. Id. at 532.
84. Id.

85. Id.

86. Id.

87. Id.

88. Id.

89. Id. at 533.
9o0. Id. at 532.
91. Id.
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made clear while interviewing Jhordan as a potential donor that she did
not want a donor who wished to be involved in the child’s life.”

An appellate court in California ultimately ruled in Jhordan’s favor,
finding him to be the legal father of Mary’s child.” While Jhordan was
not precluded from establishing paternity, this case is significant with
respect to the Jason P. analysis because the court’s decision in Jhordan C.
did not rest upon the existence of an exception to the nonparentage
provision. Rather, the court held that the nonparentage provision was
not applicable to Jhordan at all because he did not provide his sperm to a
licensed physician prior to insemination as was required.” Thus, the
court could not apply the nonparentage provision to preclude Jhordan
from establishing paternity.”

Despite the inapplicability of the nonparentage provision, the court’s
opinion placed great emphasis on Jhordan’s post-birth involvement in
the child’s life, which included regular visits, purchasing baby equipment,
and establishing a trust fund for the child%2none of which Mary objected
to at the time.” The court went as far as discussing whether the trial
record reflecting Jhordan and Mary’s conduct after the child was born
demonstrated a clear understanding that Jhordan would only be a sperm
donor and would have no parental relationship with the child, concluding
that the “the parties’ conduct indicate[d] otherwise.”” The court’s
emphasis on the particulars of Jhordan and Mary’s post-birth conduct
and what it did or did not suggest is relevant because it indicates the
Jhordan C. court viewed post-birth conduct as important to the
determination of whether the parties’ intended that Jhordan be involved
in the child’s lifeY2 which the court further seemed to find relevant to the
overall paternity determination. The court apparently found such
conduct to be important enough to discuss thoroughly despite the fact
that it did not even need to address post-birth conduct at all in order to
reach its ultimate conclusion: that Jhordan would be treated by law as
the legal father. Rather, as soon as the court determined that the
nonparentage provision was inapplicable, it could have ended its analysis
right there and still reached the same conclusion.

The court’s opinion also suggests that it did not interpret the law to
provide any legal basis on which it could find Jhordan to be the father if the
nonparentage provision was triggered, as evidenced by the court’s statement

92. Id.

03. Id. at 537-38.

94. Id. at537.

95. Id.

96. Id. at 532, 536.

97. Id. at 536. The court concluded that the trial court “properly declared Jhordan to be [the child’s]
legal [ather” because Mary failed to invoke the nonparentage provision because she did not obtain the
semen from a licensed physician, and “because the parties by all other conduct preserved Jhordan’s status
as a member of [the child’s] family.” Id. at 537-38.
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that “[s]ubdivision (b) [of the nonparentage provision] states only one
limitation on its application: the semen must be ‘provided to a licensed
physician.”””" It is difficult to imagine what else that statement could mean
other than that if all of the statutory requirements of the nonparentage
provision were satisfied, then it precludes paternity for all donors.

Jhordan C. is of further significance to this Note’s analysis because
the underlying facts of the case provide an even stronger justification for
overriding the nonparentage provision than the facts of Jason P. for two
important reasons. First, the record in Jason P. contained undisputed
evidence that Jason did not intend to be Gus’ father at the time Danielle
was inseminated with his sperm.” In Jhordan C., in contrast, the court had
no documented evidence whatsoever of the parties’ intent prior to
conception.” Therefore, there was a possibility that Jhordan’s version of
the oral agreement between him and Mary was the truth, whereas no
such possibility existed in Jason P. Second, Jhordan was clearly providing
significant financial support for the child by purchasing baby equipment
and establishing a trust fund.” To the contrary, nothing in the Jason P.
opinion suggests that Jason was providing any particular financial
support for baby Gus.”™ In sum, the financial support Jhordan provided,
coupled with the lack of any evidence contradicting his claimed
preconception intentions to be involved in the child’s life offers a more
persuasive justification for finding Jhordan to be a legal father than the
circumstances present in Jason P. Overall, the dicta and holding in
Jhordan C. are significant because together they suggest that the court
interpreted the law in a way that was consistent with the Steven S.
decision¥2requiring the court to find the nonparentage provision
inapplicable in order to establish Jhordan as a legal father¥2 which conflicts
with the Jason P. court’s interpretation.

3. Elisa B. v. Superior Court

The California Supreme Court decided the case of Elisa B. v. Superior
Court in 2005."” Elisa and her partner Emily wanted to have a child together
so they pursued artificial insemination.”* Emily was inseminated with a
donor’s sperm and gave birth to twins in 1998.” The couple split up the
following year."”” Elisa made voluntary support payments for a while

98. Id. at 534 (emphasis added).
99. Jason P.v. Danicllc S., 171 Cal. Rptr. 3d 789, 792 (Cal. Ct. App. 2014).
100. Jhordan C., 224 Cal. Rptr. at 532.
101. Id.
102. See Jason P., 171 Cal. Rptr. 3d at 791-93.
103. See Elisa B. v. Super. Ct., 117 P.3d 660 (Cal. 2005).
104. Id. at 663.
105. Id.
106. Id.
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afterward, but eventually stopped, claiming she could no longer support
Emily and the twins because she had lost her full-time job."” As a result,
the county district attorney filed a complaint on Emily’s behalf to
establish Elisa as the twin’s legal parent so that the state could order her
to pay child support.” The court ruled in favor of Emily, using the
parenthood presumption against Elisa in order to mandate child support
payments on the basis that Elisa had taken the twins into her home and
held them out as her own, making her a presumed parent Y2 just like the
appellate court deemed Jason to be.

While Elisa B. differs factually from Jason P. in some significant
respects, it is important because it provides an illustration of the
commonly understood application of the parenthood presumption prior
to Jason P., which was to invoke the presumption against a party denying
financial responsibility. This is distinct from applying it against the will of
a child’s only legal parent in favor of another individual who possesses no
legal rights at the time, which is what occurred in Jason P.

This distinction is very important when looked at in the context of
the statutory purpose of the presumption. Specifically, the Model UPA
asserts that the purpose of including the parenthood presumption was to
provide avenues to establish parentage against individuals in order to
enforce support obligations."” California did not modify the parentage
presumption or its asserted purpose in any way when adopting it into
state law, which suggests that the California legislature adopted the
provision in its entirety, including the purpose behind it."" With this
purpose in mind, it is relatively easy to see how the application of the
provision in Elisa B. achieves that purpose. However, it is very unclear
how the unprecedented application of the provision in Jason P. serves
the purpose of enforcing support obligations, particularly because the
child’s legal parent at the time did not request such support.

Elisa B. is of further significance due to the court’s emphasis on
evidence indicating that prior to conception both Emily and Elisa
intended to parent and raise the child together."” This suggests that the
court gave great weight to the preconception intentions expressed by the
parties at the time of insemination. The court then gave legal effect to
those intentions by holding that the parenthood presumption sufficiently
established Elisa to be a legal parent, indicating to at least some extent

107. Id. at 663-64.

108. Id. at 662-63.

109. Id. al 668-69.

110. Parentage Act Summary, supra note 20.

111. Car. Fam. Cong § 7611(d) (West 1975).

112. Elisa B., 117 P.3d at 669 (“It is undisputed that Elisa actively consented to, and participated in,
the artificial insemination of her partner with the understanding that the resulting child or children would
be raiscd by Emily and her as coparents . .. .” (emphasis added)).
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that the court did not think Elisa was entitled to simply change her mind
post-birth and escape any responsibility when that would be detrimental
to the other party involved¥z there, Emily.

If the Jason P. court applied the reasoning from Elisa B. regarding
the ability for an individual to unilaterally change their mind after birth,
it would have had no choice but to find that Jason was precluded from
establishing himself as a legal father. The trial court record from Jason P.
clearly evidenced Danielle’s intent to pursue single motherhood and
Jason’s intent not to be the father of any child Danielle conceived using
his sperm."” Therefore, in accordance with Elisa B., the parties’
preconception intentions should have been upheld, mandating a ruling in
Danielle’s favor. The stance taken by the court in Elisa B. with respect to
preventing individuals from unilaterally changing their minds is
important because it is highly consistent with the intent-based approach
proposed in this Note.

In sum, little precedent existed at the time of the Jason P. decision
that was directly on point with respect to the issue facing the Jason P.
court. However, the cases that did exist either did not lend support to the
court’s interpretation of the conflicting Family Code provisions or
directly contradicted it. Additionally, the outcomes reached in Steven S.
and Jhordan C. both strongly suggest that the courts deciding those cases
did not interpret the Family Code to provide any possible exception to
the nonparentage provision once found to be applicable. Finally, the
California Supreme Court’s application of the parenthood presumption in
Elisa B.%2 against an individual¥z coupled with the lack of any precedent
unilaterally applying it against the will of a child’s legal parent provides
yet further support for the position taken in this Note: that prior to
Jason P., California courts did not believe any exception to the
nonparentage provision existed, and in order for one to exist, the
legislature would have to explicitly write such an exception into the
statute. Thus, the Jason P. court should not have judicially created an
exception that the legislature did not clearly intend.

B. TooLs OF STATUTORY INTERPRETATION

American courts often begin interpreting a statute by first looking to
its text alone to determine whether it has a clear meaning."* If a court
determines that a statute does in fact have a clear meaning, then that is
usually the end of the inquiry:"” “If the statutory language is unambiguous,
in the absence of ‘a clearly expressed legislative intent to the contrary, that

113. Jason P.v. Daniclle S., 171 Cal. Rptr. 3d 789, 791-92 (Cal. Ct. App. 2014).

114. See Morell E. Mullins, Sr., Tools, Not Rules: The Heuristic Nature of Statutory Interpretation,
30 J. LiaIs. 1, 6 (2004).

115. Id.
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language must ordinarily be regarded as conclusive. The court began
its interpretation in Steven S. in this manner, and concluded that the text
of the nonparentage provision was clear and unambiguous in its directive
that sperm donors meeting the requirements defined in the provision
were necessarily precluded from establishing parentage.”” Finding the
text clear, the court asserted that unless the legislature explicitly wrote an
exception into the provision, then the proper interpretation of the statute
required a court to treat the nonparentage provision as the exclusive
authority over parentage determinations involving unmarried third-party
sperm donors.™

Despite the Steven S. court’s conclusion, that the nonparentage
provision was clear and unambiguous in 2005, the same appellate court
again interpreted the same nonparentage provision when it subsequently
decided Jason P., that time concluding that the statute was no longer clear
in its directive to preclude unmarried sperm donors from establishing
parentage so long as they met the requirements of the provision.”” The
discrepancy between these two interpretations of the same statute is
particularly puzzling because during the time that lapsed between Steven S.
and Jason P., the nonparentage provision was amended only once in
2011.”" The amendment created a single exception to the provision’s
directive precluding donors from establishing parentage if both parties
involved clearly expressed the donor’s intent to be a father in writing prior
to conception (“in-writing exception™)."™

It is difficult to ascertain how the addition of the in-writing exception
to the non
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