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The Constitution gives Congress the power to “define and punish . . . Offences against the
Law of Nations.” Congress has used this power to enact various criminal statutes that
proscribe certain violations of international law. In some cases, criminal defendants argue
that these statutes are unconstitutional because Congress has incorrectly defined the law
of nations. Federal courts routinely entertain this argument. But the political question
doctrine prevents federal courts from resolving a question when the Constitution entrusts
the political branches with providing an answer. The Define and Punish Clause gives
Congress, not the courts, the power to define the law of nations. Accordingly, federal
courts should be barred from determining whether Congress has properly defined
international law. No court or scholar to date has pursued this argument in detail. This
Article takes the first step.

The Atrticle begins by describing the historical underpinnings of the Define and Punish
Clause and the contemporary version of the political question doctrine. The Article then
explains why the proper definition of international law under the Define and Punish
Clause is a political question. It reviews the Clause’s text, structure, and history,
applicable Supreme Court precedent, and a variety of practical arguments to illustrate
why federal courts have no authority to second-guess Congress’s definition of the law of
nations. Finally, the Article concludes by situating its central thesis within the current
framework of both constitutional and non-constitutional law. It explains that the Supreme
Court has never used international norms to limit Congress’s power under the Define and
Punish Clause. It also argues that although Congress has the sole power to define the law
of nations, legislative power will remain meaningfully limited, and courts will remain free
to interpret other sources of international law.
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1. U.S. Consrt. art. I, § 8, cl. 10.
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INTRODUCTION

Modern legal thought teaches that the two principal sources of
international law are treaties and customary international law.” A treaty is
“essentially a contract between or among sovereign nations,” and its
enforcement generally depends “on the interest and the honor of the
governments which are parties to it.”* By contrast, customary international
law is law that “results from a general and consistent practice of states
followed by them from a sense of legal obligation.” Although there is no
written code of customary international law, commentators believe that it
has the same binding force as treaty law." To avoid repetition, I use

2. Curtis A. Bradley & Jack L. Goldsmith, Customary International Law as Federal Common
Law: A Critique of the Modern Position, 110 Harv. L. Ruv. 815, 817 (1997). This is the definition of
public international law, which primarily governs the conduct of nation states. See RusrAriMENT
(THRD) OF THE FORRIGN RELATIONS LAW OF THE UNITED STATES § 10T (AmM. LAaw. INST. 1987). By
contrast, private international law generally deals with conflict of law principles. Id. § 101 cmt. ¢. This
Article is concerned only with public international law.

3. Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243, 262 (1984).

4. Edye v. Robertson, 112 U.S. 580, 598 (1884).

5. RESTATEMENT (THIRD) § 102(2).

6. Id. § 102(2) cmt. j (“Customary law and law made by international agreement have equal
authority as international law.”).
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“international law” and “customary international law” interchangeably
throughout this Article.

The U.S. Constitution has two principal mechanisms for
incorporating international law into federal law. One mechanism is the
Treaty Clause, which empowers the President, “by and with the Advice
and Consent of the Senate, to make Treaties . ...”" Once a treaty has been
properly ratified and executed, it becomes binding federal law under the
Supremacy Clause.” The other way to incorporate international law into
federal law is through the Define and Punish Clause. That constitutional
provision gives Congress the power to “define and punish ... Offences
against the Law of Nations.” The law of nations was the Founding
equivalent of what we view today as customary international law (although
it may also include treaties).” A federal statute enacted under the Define
and Punish Clause¥zlike any other federal statute’zis binding federal
law.”

There has been an amplified focus on the Define and Punish Clause
as of late.” Some scholars, for example, have recently explored the
original meaning of the Clause and the roles that Congress and the courts
play in defining the law of nations.” Nevertheless, there remains a dearth
of scholarship addressing how the Clause fits within modern American
jurisprudence.” While the historical understanding of the Clause is
undoubtedly important, we should also explore how the Clause affects
the jurisdictional rules that prescribe the power of federal courts.
Essentially, we must not only know who gets to define international law,

7. U.S. Consr. art. 11, § 2, cl. 2.

8. See id. art. VI, cl. 2; Fellows v. Blacksmith, 60 U.S. (19 How.) 366, 372 (1856) (“[A] treaty, after
executed and ratified by the proper authorities of the Government, becomes the supreme law of the
land...."). Presidents may also enter into executive agreements with foreign nations, which require “no
ratification by the Senate or approval by Congress.” Am. Ins. Ass'n v. Garamendi, 539 U.S. 396, 415
(2003). The Supreme Court has approved of these agreements because they are “particularly
longstanding.” Id.

9. U.S. Consr. art. 1, § 8, cl. 10.

10. Bradley & Goldsmith, supra note 2, at 819; see also Sarah H. Cleveland & William S. Dodge,
Defining and Punishing Offenses Under Treaties, 124 YALE L.J. 2202, 2211 (2015) (“[T]he cightcenth-
century conception of the ‘law of nations’ was significantly ditferent from the modern concept of
customary international law and cncompassed as many as [our diffcrent categorics of international
law, including treaties.”).

11. U.S. Consrt. art. VI, cl. 2.

12. See Eugene Kontorovich, Discretion, Delegation, and Defining in the Constitution’s Law of
Nations Clause, 106 Nw. U. L. Ruv. 1675, 1676 (2012) (“Never in the nation’s history%2at least not
since the Neutrality and Alicn Acts debacles of the 1790s%2 has the scope and mcaning ol Congress’s
power to ‘define and punish ... Offences against the Law of Nations” mattered as much.” (internal
citation omitted)).

13. See, e.g., J. Andrew Kent, Congress’s Under-Appreciated Power to Define and Punish Offenses
Against the Law of Nations, 85 TEX. L. REv. 843 (2007).

14. See id. at 844 (“There arc few scholarly works about the [Define and Punish] Clause;
Congress, the Supreme Court, and the Executive Branch have seldom interpreted the Clause, and
cven then they have done so in a cursory and contradictory manner.”).



48 HASTINGS LAW JOURNAL [Vol. 68:45

but also how a federal court can answer that question as a matter of
federal constitutional law.

An example might help crystallize the point. Suppose that a federal
statute enacted under the Define and Punish Clause makes it unlawful to
assault a foreign ambassador in the United States. Further suppose that a
defendant prosecuted under this statute believes that it is unconstitutional
because it incorrectly defines customary international law. To make his
case, the defendant points the court to various sources of customary
international law allegedly showing that he, rather than Congress, has
properly defined the law of nations. If the court agrees with the defendant,
then it will declare the federal statute unconstitutional because it is
inconsistent with the judicial (and the defendant’s) definition of
international law. Can a federal court do this?

Some already have.” But the plain text of the Define and Punish
Clause seems inconsistent with this practice. By virtue of its placement in
Article I of the U.S. Constitution, the Clause provides that Congress, not
the judiciary, has the power to define international law. Because the
Constitution has explicitly allocated the power of definition to the
legislature, federal courts should not be able to decide whether Congress’s
definition is correct. This conclusion is bolstered by the political question
doctrine, which provides that federal courts have no authority to resolve a
legal question “where there is ‘a textually demonstrable constitutional
commitment of the issue to a coordinate political department . ...””" By
giving Congress the power to define the law of nations, the Constitution
has textually committed the definition of international law to the
legislature.” No court or scholar has linked the Define and Punish Clause
and the political question doctrine in this way. This Article intends to fill
that void.

15. See, e.g., Al Bahlul v. United States, 792 F.3d 1, 15 (D.C. Cir. 2015) (“Congress cannot, pursuant to
the Deline and Punish Clausc, declarc an offense to be an international war crime when the international law
of war concededly docs not.”); United States v. Bellaizac-Hurtado, 700 F.3d 1245, 1247 (11th Cir. 2012)
(concluding that because “drug trafficking is not an ‘Offence| | against the Law of Nations’. ... Congress
cannot constitutionally proscribe [that] conduct under the [Deline and Punish] Clause . .. .”).

16. Zivotofsky ex rel. Zivotofsky v. Clinton, 132 S. Ct. 1421, 1427 (2012) (internal citations omitted).

17. This Article focuses only on fedcral courts because the political question doctrine docs not apply
to state courts. See Goldwater v. Carter, 444 U.S. 996, 1005 n.2 (1979) (Rehnquist, J., concurring) (“This
Court, of course, may not prohibit state courts from deciding political questions, any more than it may
prohibit them [rom deciding questions that are moot . ...”). This remains truc cven in cases where stale
courts adjudicate federal claims arising under the U.S. Constitution. ASARCO Inc. v. Kadish, 490 U.S.
605, 617 (1989) (“We have recognized often that the constraints of Article III do not apply to state
courts, and accordingly the state courts are not bound by the limitations of a case or controversy or
other federal rules of justiciability even when they address issues of federal law . .. .”). Nevertheless,
state courts have previously applied their own version of the political question doctrine in certain
cases. See Tara Leigh Grove, The Lost History of the Political Question Doctrine, 9o N.Y.U. L. Rev.
1908, 192122 (2015).
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Part I reviews the history of the Define and Punish Clause and the
development of the political question doctrine. It explains that under the
Articles of Confederation, the Founders were acutely aware of the
federal government’s inability to punish violations of customary
international law. The absence of this authority became particularly
troubling when the federal government could not remedy two assaults
against foreign ambassadors that occurred on American soil. Of
importance, as the Founders debated the propriety of the Define and
Punish Clause, they generally thought that the remedy for international
law’s indefiniteness was to give Congress the power to define the law of
nations. Part I then proceeds to trace the history of the political question
doctrine. It describes the modest origins of the doctrine and how it has
evolved into a far-reaching tool that regulates federal jurisdiction in
multiple contexts. It also highlights that the doctrine has generally been
invoked in cases that affect foreign relations’2as any case involving the
Define and Punish Clause would.

Part II argues that under the Define and Punish Clause, the proper
definition of customary international law is a political question. It
explains that this result follows logically from the Clause’s text, structure,
and history. If Congress has the sole power to define international law,
then federal courts cannot redefine it in order to strike down a federal
statute. Moreover, the two key Supreme Court cases that address the law
of nations and the political question doctrine both underscore the fact that
Congress should have the final say on the proper definition of customary
international law. To complete the discussion, I offer four practical reasons
why federal courts should avoid redefining international law once
Congress has already done so. The discussion focuses on the institutional
competence of the judiciary vis-a-vis customary international law, as well
as the legal status of international law under the Supremacy Clause.

Part III situates the Article’s central thesis within the existing
framework of both constitutional and non-constitutional law. It explains
that the Supreme Court has never used international norms to limit
Congress’s power under the Define and Punish Clause. It also argues
that legislative power will remain meaningfully limited even if federal
courts cannot review Congress’s definition of international law. For
example, Congress may use the Define and Punish Clause to enact only
criminal legislation, and the political question doctrine does not prevent
federal courts from policing the boundary between civil and criminal
laws. What’s more, Congress is subject to constitutional, political, and
electoral checks that discourage it from abusing its authority under the
Define and Punish Clause. All of these limits will continue to bind
Congress whether or not the definition of international law is a political
question. Part III then concludes by explaining that even if federal courts



50 HASTINGS LAW JOURNAL [Vol. 68:45

cannot define international law once Congress has already done so, they
remain free to interpret and apply other sources of international law.

I. BACKGROUND

The Define and Punish Clause and the political question doctrine
have never been analyzed in tandem. To best understand their
relationship, this Part provides essential background. Subpart A
summarizes the history of the Define and Punish Clause, with a focus on
the events that led to its inclusion in the Constitution. Subpart B then
describes the political question doctrine, paying special attention to how
the Supreme Court has developed the doctrine over time.

A. THE DEFINE AND PUNISH CLAUSE

The federal government of the United States was first organized
under the Articles of Confederation. That instrument gave the federal
government modest authority over foreign relations, such as the “sole and
exclusive” power of “sending and receiving ambassadors” and “entering
into treaties and alliances.”” But the Articles did not give the fledgling
national government any power to proscribe and punish violations of
international law.” While this omission might seem unimportant, it
became particularly troublesome during the Longchamps affair.

In 1784, an agitator named Charles Julian de Longchamps physically
assaulted the Consul General of France while he was traveling in
Pennsylvania.” Under the Articles of Confederation, the federal
government had neither the jurisdiction nor the resources to prosecute
Longchamps, so he was tried for assault in a Pennsylvania state court.”
Longchamps was convicted by a jury and sentenced to two years in prison,
but France insisted on Longchamps’s extradition so that he could be
further reprimanded by French authorities.” Although French officials
ultimately dropped their demand for extradition, they expressed their
displeasure that the federal government could not guarantee the safety of
foreign ambassadors.” The ambassador Longchamps assaulted even
requested that Congress “pass Resolutions asserting the Rights of Ministers”
and “recommending to the States to pass Laws to punish Violations of [said

18. ArticLLs 01 CONFEDERATION OF 1777, art. IX, para. 1.

19. Kontorovich, supra note 11, at 1692 (“The Articles of Conlcderation did not contain any reference
to offenses against the law of nations.”).

20. Curtis A. Bradley, The Alien Tort Statute and Article 111, 42 V. J. INT'L L. 587, 638 (2002).

21. See Respublica v. De Longchamps, 1 U.S. (1 Dall.) 111 (1784).

22. Id. at115.

23. Kent, supra note 13, at 875-76.
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Resolutions].”* Congress assented and passed resolutions that encouraged
the states to enact criminal laws protecting ambassadors.” Few responded.”
The Longhcamps incident was not the last affront to an ambassador
on American soil. In 1787, a New York constable broke into the Dutch
ambassador’s home and arrested one of his servants.” After the incident,
John Jay had to defuse the situation and mollify Dutch government
officials. Due to Jay’s prodding, the Mayor of New York City arrested
the constable so that he could stand trial.” Nevertheless, the Mayor
warned that because “neither Congress nor our [State] Legislature have
yet passed any act respecting a breach of the privileges of Ambassadors,”
the constable’s punishment would depend solely on the common law.”
The assaults and affronts to foreign ambassadors in the United
States highlighted one of the key deficiencies of the Articles of
Confederation.” When the Framers met in Philadelphia to draft the
Constitution, they thought that the federal government should be able to
punish violations of international law.” Indeed, in proposing the Virginia
Plan at the Constitutional Convention, Edmund Randolph criticized the
Articles of Confederation because “they could not cause infractions of
treaties or of the law of nations[] to be punished.”” He bemoaned the
fact that “[i]f the rights of an ambassador be invaded by any citizen it is
only in a few States that any laws exist to punish the offender.””

24. 29 JOURNALS Or 11 CONTINENTAL CONGRUSS (1774-1789) 598-99 (John C. Fitzpatrick ed., vol.
XXIX 1785).

25. Id. at 654-55.

26. Charles D. Sicgal, Deference and its Dangers: Congress’ Power to “Define . . . Offenses Against
the Law of Nations,” 21 VAND. J. TransNa1’L L. 865, 874 nn.38-39 (1988) (citing Letter from Edmund
Randolph to the Speaker of the Va. House of Delegates (Oct. 10, 1787), reprinted in Hurprrr J.
STORING, THE ANTI-FEDERALIST 86, 88 (19871)).

27. See William R. Casto, The Federal Courts’ Protective Jurisdiction over Torts Committed in
Violation of the Law of Nations, 18 CoNN. L. REv. 467, 494 (1986).

28. Id.

29. See Bradley, supra nolc 20, al 641.

30. Kontorovich, supra note 12, at 1692—93; Kenncth C. Randall, Federal Jurisdiction over International
Law Claims: Inquiries into the Alien Tort Statute, IRN.Y.U. J. IN1’L L. & PoL. 1, 24-25 (1986).

31. See Finzer v. Barry, 798 F.2d 1450, 1455 (D.C. Cir. 1986) (“Thc need for [the Define and Punish
Clause] was, of course, one of the reasons a new constitution was desired, and the power was placed
among the great powers granted to the new government. Implementation of the law of nations by the
American government was seen as crucial to the conduct of our foreign relations, a subject of pervasive
concern in the Constitution.”), aff'd in part, rev’d in part sub nom. Boos v. Barry, 485 U.S. 312 (1988);
Sicgal, supra notc 26, at 875—76.

32. I Tur Ricorps or 1 FiprraL CoNVENTION 0F 1787 19 (Max Farrand ed., 1966). It is worth
noting that some¢ scholars have questioned the accuracy ol the rccords from the Constitutional
Convention. The records are based on James Madison’s notes, and he may have changed them over
time to reflect his evolving views of the U.S. Constitution. See generally MARY SARAH BILDER,
MapisoN’s HAND: REVISING THE CONSTITUTIONAT, CONVENTION (2015) (questioning the accuracy of
James Madison’s notes from the Constitutional Convention).

33. I THE RECORDS OF THE FEDERAT. CONVENTION OF 1787, supra note 32, at 25.
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Consequently, the delegates to the Convention set out to draft a clause
that would give the federal government this badly needed authority.

The first version of what is now the Define and Punish Clause,
drafted at the Constitutional Convention, gave Congress the power “[t]o
declare the law and punishment of piracies and felonies committed on
the high seas, and the punishment of counterfeiting the coin of the
United States, and of offences against the law of nations....”* The
delegates were dissatisfied with this provision and subsequently engaged
in multiple debates regarding the words “declare,” “define,” and
“punish.”” They decided to move the counterfeiting provision to a
different clause and limit the Offenses Clause to piracies, felonies, and
offenses against the law of nations. The revised draft gave Congress the
power “[t]o define & punish piracies and felonies on the high seas, and
‘punish’ offences against the law of nations.””’

In assessing the latest revision, Gouverneur Morris and James
Wilson engaged in an important debate. Morris first moved to “strike out
‘punish’ before the words ‘offenses agst. the law of nations[]’ so as to let
these be definable as well as punishable.””” Wilson thought that this was
ill-advised because “[t]Jo pretend to define the law of nations which
depended on the authority of all the Civilized Nations of the World,
would have a look of arrogance[] that would make us ridiculous.”"
Morris disagreed because “define is proper when applied to offences in
this case; the law of &nationsdbeing often too vague and deficient to be a
rule.”” Morris’s motion passed with a vote of 6-5, meaning that Congress
was empowered to define offenses against the law of nations.” The
Clause, as finally adopted, gives Congress the power to “define and
punish Piracies and Felonies committed on the High Seas, and Offences
Against the Law of Nations[.]”*

The Clause received little attention during the state ratifying
conventions.” The best discussion of it is likely Federalist Number 42. In
that essay, James Madison placed the Define and Punish Clause among
those powers “which regulate the intercourse with foreign nations.”* It
was important that these powers reside in the federal government
because “[i]f we are to be one nation in any respect, it clearly ought to be

34. II Tue Ricorps or 11t Fipirar CoNVENTION or 1787 182 (Max Farrand ed., 1966).
35. Cleveland & Dodge, supra note 10, at 2225.

36. 11 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra notc 34, al 614.

37. Id.

38. Id. at 615.

39. Id.

40. Id.

41. U.S. Consr. art. I, § 8, cl. 10.

42. Siegal, supra note 26, at 877-79.

43. THE FEDERALIST No. 42, at 231 (James Madison) (E.H. Scott ed., 1898).
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in respect to other nations.”* Madison also thought it was significant that
the Clause gave Congress the power of definition. “Felony,” Madison
explained, was a term “of loose signification, even in the common law of
England.”® To account for this, Madison believed that “neither the
common, nor the statute law ... of any other nation” could define a
“felony” for purposes of federal law “unless previously made its own by
Legislative adoption.”’

Madison’s theory¥z that foreign law became binding federal law only
through “legislative adoption”%2was consistent with his notes from the
Constitutional Convention. When debating an early version of the Define
and Punish Clause, Madison remarked, “no foreign law should be a
standard farther than is expressly adopted” by Congress.” He also argued
that failing to give Congress the power to define felonies and offences
would force individuals to rely on the “vague” common law.” Madison
thought that the remedy for this problem was to “vest the power
proposed by the term ‘define’ in the Natl. legislature.”” According to
Madison, international obligations did not become binding federal law
until they were defined by Congress through its normal lawmaking
procedures.”

We inevitably lean on Madison’s comments because they are a rare
example of the Founding generation explicitly discussing the powers
(and limits) inherent in the Define and Punish Clause. Even the Supreme
Court has yet to consider the Clause at length. Many scholars and federal
courts cite United States v. Arjona as the most thorough exposition of the
Clause, but that case actually said little about defining international law.”
The central issue in Arjona was whether Congress could criminalize

44. Id. at 232.

45. Id. at 233.

46. Id.

47. 1Tur Ricorps or it Fipurar CONVENTION OF 1787, Supra note 32, at 316.

48. Id.

49. Id.

50. The Supreme Court chipped away at this reasoning in United States v. Smith, 18 U.S. (5 Wheat.)
153 (1820). There, Congress cnacted a criminal law that punishcd anyonc who “upon the high scas,
commit|s] the crime of piracy, as defined by the law of nations . .. .” Id. at 157. The defendant argued that
the law was unconstitutional becausc it did not specily the clements of piracy, but rather defined the
crime as generally understood by the law of nations. Id. at 158. The Court found no constitutional
infirmity because the meaning of piracy was well-settled: “There is scarcely a writer on the law of nations,
who docs not allude to piracy as a crime of a scltled and determinate nature....” Id. al 161. Smith,
however, is not necessarily inconsistent with Federalist Number 42, because Madison contemplated that
piracy could be delined by rclerence to the law of nations. See THE FEDERALIST No. 42, supra nolc 42, at
233 (“The definition of piracies might, perhaps, without inconvenience, be left to the law of
nations . ...”). Additionally, the Court in Smith carcfully limited its holding to the definition of piracy,
and it did not suggest that Congress could enact a criminal statute that simply prohibited all violations of
international law. See Smith, 18 U.S. (5 Wheat.) at 161-62; infra note 368.

51. United States v. Arjona, 120 U.S. 479 (1887).
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counterfeiting foreign securities as a violation of international law.”” The
Court held that it could, noting that every government must use “‘due
diligence’ to prevent a wrong being done within its own dominion to
another nation,” and one such wrong was “counterfeit[ing] the money of
another nation.”” Given this principle, Congress could plainly use
international law to punish anyone who produced counterfeit foreign
securities within the United States. Indeed, the United States could
oblige other nations to guarantee the integrity of American financial
instruments abroad.”® Therefore, it followed that other nations “may
require” the same from the United States “because international
obligations are of necessity reciprocal in their nature.””

Arjona, however, can hardly be viewed as the formative discussion
of the Define and Punish Clause. The case applied settled principles of
international law to facts that were not in dispute. The result was a
holding that left few surprised and many questions unanswered. The
Supreme Court has since discussed the Define and Punish Clause only
tangentially in a few cases, and it has not seriously considered whether
the Clause places any limits on Congress’s power to define criminal
violations of customary international law. Indeed, the Court has never
considered whether the judiciary can decide if Congress has properly
defined the law of nations. If the Supreme Court were to take up that
question, it would inevitably confront the political question doctrine.

B. THE PoLiticAL QUESTION DOCTRINE

The political question doctrine began where much of constitutional
law began: Marbury v. Madison.”* Toward the end of his term, President
John Adams signed a commission that appointed William Marbury as
justice of the peace for Washington County.” Marbury’s commission,
however, was never delivered to him.”* Marbury thought that he was
entitled to delivery and asked the Supreme Court to compel the

52. Id. at 482-83.

53. Id. at 484.

54. 1d.

55. Id. at 487.

56. See Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). Even beflore Marbury, Alexander
Hamilton anticipated the political question doctrine in the Federalist Papers. See Tii: Fupiravrist No. 78,
at 426-27 (Alexander Hamilton) (E.H. Scott ed., 1898) (arguing that “particular provisions in the
Constitution” indicate that “the Icgislative body arc themselves the constitutional judges of their own
powers and that the construction they put upon them is conclusive upon the other departments™). And
before he became Chicl Justice of the Supreme Court, John Marshall argued on the floor of the U.S.
House of Representatives that, “[bly extending the judicial power to all cases in law and equity, the
Constitution had never been understood to confer on that department any political power whatever.”
Speech of the Hon. John Marshall (Mar. 7, 1800), printed in 10 ANNALs oF CONG. 606 (1800).

57. Marbury, 5 U.S. (1 Cranch) at 155.

58. Id.
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Secretary of State to deliver his commission.” The Court held that
Marbury had a vested legal right to his commission and that he was
entitled to its delivery.” The Court also concluded that a writ of
mandamus was warranted, and that a federal statute purported to give
the Court jurisdiction to issue it.”" But the key question was whether the
federal statute providing mandamus jurisdiction was unconstitutional.
The Court held that it was, thereby confirming the judiciary’s ability to
disregard laws that conflict with the Constitution.” In the words of Chief
Justice John Marshall, “[i]t is emphatically the province and duty of the
judicial department to say what the law is.””

Buried within Marbury is also the first acknowledgment of the
political question doctrine. The Court noted that the Constitution vests the
President “with certain important political powers, in the exercise of which
he is to use his own discretion, and is accountable only to his country in his
political character, and to his own conscience.” While federal courts
normally adjudicate “the rights of individuals,” they cannot “enquire how
the executive, or executive officers, perform duties in which they have []
discretion.”™ Hence, the Court held that decisions on “[q]uestions, in their
nature political, . . . can never be made in this court.””

While Marbury recognized the basic contours of the political
question doctrine, subsequent cases have refined and applied it to new
circumstances. The doctrine has played a prominent role in cases
involving the validity of governmental entities. In Luther v. Borden, for
example, the Court was confronted with a case that involved rival
government factions in Rhode Island.” Martin Luther sued Luther
Borden for trespass because Borden and others broke into his home.
Borden argued, however, that he could lawfully enter and search
Luther’s home because the state was under martial law.” Whether this

59. Id.

60. Id.

61. Id. at 156-67.

62. Id. at 168—70.

63. Id. at 177.

64. Id. at 165-66.

65. Id. at 170.

66. Id. Some scholars believe that the political question doctrine is illegitimate. See, e.g., Martin H.
Redish, Judicial Review and the ‘Political Question,” 79 Nw. U. L. Rev. 1031, 1060 (1984). Othcr scholars
believe that political questions are really disguised determinations on the merits. See, e.g., Linda
Champlin & Alan Schwarz, Political Question Doctrine and Allocation of the Foreign Affairs Power,
13 HorstrRA L. REV. 215, 224-25 (1985). Despite these academic criticisms, I take the political question
doctrine as given. See Grove, supra note 16, at 191639 (summarizing the deep roots of the traditional
political question doctrine). Similarly, there is good reason to believe that deciding whether a case
presents a political question is different than deciding the merits of a constitutional claim. See Rachel E.
Barkow, More Supreme than Court? The Fall of the Political Question Doctrine and the Rise of Judicial
Supremacy, 102 Cor.um. L. REV. 237, 245 n.20 (2002).

67. Luther v. Borden, 48 U.S. (7 How.) 1, 34-36 (1849).

68. Id. at 34.
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defense was valid turned on which faction was the lawful government of
Rhode Island. The Court held that deciding whether one state
government had been displaced presents a political question.” Only
political officials can resolve the legitimacy of state governments, and once
they do, “the judicial department would be bound to take notice of [their
decision] as the paramount law of the State . . ..”" The Court buttressed its
holding by pointing to the Republican Guarantee Clause in the U.S.
Constitution.”” That Clause obligates the federal government to guarantee
each state a “Republican Form of Government,”” and “Congress must
necessarily decide what government is established in the State before it can
determine whether it is republican or not.”” The lesson is that once
Congress or a state government has designated an entity as the lawful
sovereign, the judiciary is powerless to second-guess that decision.

The Court has also employed the political question doctrine in cases
that involve the validity of legislative votes. In Coleman v. Miller, a group
of Kansas legislators disputed whether the state legislature had actually
ratified the proposed Child Labor Amendment to the U.S. Constitution.”
The legislators argued that any ratification was invalid because too much
time had passed between the Amendment’s proposal and the state
legislature’s vote’2more than thirteen years.” Chief Justice Hughes’s
opinion recognized that in proposing constitutional amendments, Congress
“may fix a reasonable time for ratification.”” That did not mean, however,
that when Congress failed to specify a deadline, “the Court should take
upon itself the responsibility of deciding what constitutes a reasonable
time....””” Determining how long is too long presented a political
question because the deadline for adopting an amendment “lies within the
congressional province.”” Therefore, once Congress accepts a state’s
ratification as timely, its decision “would not be subject to review by the
courts.””

69. Id. at 39.

70. Id.

71. See US. Consr. art. IV, § 4.

72. Id.

73. Luther, 48 U.S. (7 How.) at 42; see also Pac. States Tel. & Tel. Co. v. Oregon, 223 U.S. 118,
133 (1912) (holding that a claim to enforce the Republican Guarantee Clausc is “political in character,
and therefore not cognizable by the judicial power™).

74. Coleman v. Miller, 307 U.S. 433, 43536 (1939).

75. Id. at 4571.

76. Id. at 452. T use “Chief Justice Hughes’s opinion” rather than “the Court” because it is unclear
whether the opinion in Coleman commanded a majority of Justices. See Ariz. Stalc Legislature v. Ariz.
Independent Redistricting Comm’n, 135 S. Ct. 2652, 2696-97 (2015) (Scalia, J., dissenting); John
Harrison, Legislative Power, Executive Duty, and Legislative Lawsuits, 31 J.L. & Por. 103, 137 n.51 (2015).

77. Coleman, 307 U.S. at 452-53.

78. Id. at 454.

79. Id.
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By the time the Court decided Coleman, it had confronted the
political question doctrine in numerous contexts. But it still had not
provided a detailed explanation of which facts or circumstances generally
triggered the doctrine. Devising a coherent theory of political questions
is an admittedly delicate enterprise. Courts have a “virtually unflagging
obligation . .. to exercise the jurisdiction given them,” so they must be
careful to ensure that the political question doctrine does not become a
convenient excuse to duck difficult or controversial cases.” To provide
federal courts with more guidance, the Supreme Court provided an
extended discussion of the doctrine in Baker v. Carr.”

Baker involved the supposed mal-apportionment of legislative
districts in Tennessee.” The Supreme Court had to decide whether the
district court had subject matter jurisdiction and whether the case
presented a nonjusticiable political question.”® After concluding that the
lower courts had jurisdiction, the Court stated that there were six factors
that indicate whether a case presents a political question:

[1] a textually demonstrable constitutional commitment of the issue to a

coordinate political department; [2] or a lack of judicially discoverable and

manageable standards for resolving it; [3] or the impossibility of deciding
without an initial policy determination of a kind clearly for nonjudicial
discretion; [4] or the impossibility of a court’s undertaking independent
resolution without expressing lack of the respect due coordinate branches

of government; [5] or an unusual need for unquestioning adherence to a

political decision already made; [6] or the potentiality of embarrassment

from m%ltifarious pronouncements by various departments on one
question.™

The Court also emphasized that political questions often arise in
cases that implicate foreign relations.” True, not every case that “touches
foreign relations lies beyond judicial cognizance.”™ But cases related to
foreign affairs frequently “turn on standards that dety judicial application,

80. Colo. River Water Conservation Dist. v. United States, 424 U.S. 8oo, 817 (1976).

81. Baker v. Carr, 369 U.S. 186 (1962).

82. Id. at 187.

83. Although the Court separately considered subject matter jurisdiction and the political question
doctrine, it is well-settled today that the political question doctrine is a jurisdictional bar. See, e.g.,
Massachuscits v. EPA, 549 U.S. 497, 516 (2007) (“It is therelore familiar learning that no justiciable
‘controversy’ exists when parties seek adjudication of a political question....”); Spectrum Stores, Inc. v.
Citgo Petroleum Corp., 632 F.3d 938, 948-49 (5th Cir. 20171); Carmichacl v. Kellogg, Brown & Root Scrvs.,
Inc., 572 F.3d 1271, 1280 (11th Cir. 2009); Corrie v. Caterpillar, Inc., 503 F.3d 974, 980-81 (9th Cir. 2007).

84. Baker, 369 U.S. at 217. The Supreme Court has noted that “[t]hese tests are probably listed in
descending order of both importance and certainty.” Viceth v. Jubelirer, 541 U.S. 267, 278 (2004) (plurality
opinion); see also Spectrum Stores, Inc., 632 F.3d at 950 (“The dominant consideration in any political
question inquiry is whether there is a ‘textually demonstrable constitutional commitment of the issuc to a
coordinate political department.”” (quoting Saldano v. O’Connell, 322 F.3d 365, 369 (5th Cir. 2003)).
Some scholars argue that the last four considerations in the Baker test should be abandoned altogether.
See Barkow, supra note 66, at 332-34.

85. Baker,369 U.S. at 211.

86. Id.
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[] involve the exercise of a discretion demonstrably committed to the
executive or legislature,” or “uniquely demand single-voiced statement of
the Government’s views.”” The Court ultimately ruled that the mal-
apportionment of state legislative districts did not present a political
question.” Today, the Baker framework remains the standard inquiry for
assessing whether a case presents a political question.”

Since Baker, the Court has not returned to an in-depth discussion of
the political question doctrine. Most of the Court’s decisions in this area
have been couched in the specific facts of individual cases. The Court has
held, for example, that training the militia” and trying federal officers in
the U.S. Senate after impeachment” present political questions, but that
determining whether the U.S. House of Representatives properly
excluded a member-elect does not.” Yet some of the Court’s decisions
have tried to create rules of general applicability in political question
cases. One such rule is that the constitutionality of a federal statute
generally does not present a political question. The Supreme Court
briefly discussed this principle in two cases,” but it received enhanced
attention in a recent case addressing the President’s authority to
recognize foreign countries.

In Zivotofsky ex rel. Zivotofsky v. Clinton,” a federal law allowed
American citizens born in Jerusalem to list “Israel” as the place of birth
on their passports. The Department of State, however, had a
longstanding policy to abstain from recognizing whether Israel or Jordan
exercised territorial sovereignty over Jerusalem.” The Department
refused to follow the law because it believed that the statute infringed

87. Id.

88. Id. at 228-29.

89. Somc scholars have argued that Baker represents a break [rom the past because it created an
entirely new political question doctrine. For example, commentators argue that while early cases treated
the political question doctrine as nonjurisdictional, Baker trcated the presence of a political question as a
jurisdictional defect warranting dismissal. See Grove, supra note 16, at 1967-69; see also John Harrison,
The Political Question Doctrines 46 (Univ. Va. Sch. of Law, Pub. Law & Lcgal Theory Rescarch Paper
Serics, Paper No. 59, Ocl. 1, 2015), https://papers.ssrn.com/sol3/papers.clm?abstract_id=2668374 (arguing
that since Baker, lower courts “have seriously misunderstood the Supreme Court’s political question
doctrinc” by treating it as a jurisdictional bar). Scholars also arguc that whilce carly political question cascs
treated the doctrine as reinforcing judicial restraint, the modern doctrine is a “vehicle for asserting [the
judiciary’s] suprcmacy over constitutional law.” Grove, supra note 17, at 1970.

90. Gilligan v. Morgan, 413 U.S. 1, 10-11 (1973).

91. Nixon v. United States, 506 U.S. 224, 226 (1993).

92. Powcll v. McCormack, 395 U.S. 486, 547-48 (1969).

93. See Japan Whaling Ass'n v. Am. Cetacean Soc'y, 478 U.S. 221, 230 (1986) (“[I]t goes without
saying that interpreting congressional legislation is a recurring and accepted task for the federal courts.”);
INS v. Chadha, 462 U.S. 919, 941—42 (1983) (“No policy underlying the political question doctrine
suggests that Congress or the Executive, or both acting in concert . . . can decide the constitutionality of a
statute; that is a decision for the courts.”).

94. Zivotofsky ex rel. Zifvotofsky v. Clinton, 132 S. Ct. 1421, 1424 (2012).

95. Id. at 1425.
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the President’s constitutional power to recognize which foreign nation
exercises sovereignty over foreign territory. When individuals sued the
Department for not following this law, the Department argued that the
case presented a political question.” The Court disagreed. It emphasized
that it could decide whether the statute was constitutional without playing
politics: “The federal courts are not being asked to supplant a foreign
policy decision of the political branches with the courts’ own unmoored
determination . . ..””" Rather, the plaintiff sought to enforce a “statutory
right,” and determining whether a statute is constitutional “is a familiar
judicial exercise.”” Some Justices concurred, however, to note their
disagreement with this reasoning. Justice Sotomayor wrote that, while
the political question doctrine did not apply in Zivotofsky, “[t]hat is not
to say . .. that no statute could give rise to a political question.” Justice
Alito made the same point."”

Overall, the recent development in Zivotofsky should not obscure
how little the political question doctrine has evolved since Baker. Federal
courts still use Baker’s six-factor test as the benchmark for the political
question inquiry. And while it seems that federal courts can always
adjudicate the constitutionality of a statute (political question doctrine
notwithstanding), this development took shape only recently. All of this
is to say that how the political question doctrine interacts with the Define
and Punish Clause will be answered on a fairly clean slate.

II. THE POWER TO DEFINE INTERNATIONAL LAW AS A PoLiTICAL QUESTION

Any analysis of whether a constitutional provision presents a
political question must begin with the text of the provision. After all,
Baker recognized that the clearest indication of a political question is “a
textually demonstrable constitutional commitment” to a coordinate branch
of government.” Nevertheless, the analysis would not be complete
without also considering applicable Supreme Court precedent and the
compelling practical considerations inherent in defining international
law."” Accordingly, this Part proceeds in three Subparts. Subpart A
analyzes the text, structure, and history of the Define and Punish

96. Id. at 1424-25.

97. Id. at 1427.

08. Id.

99. Id. at 1435 (Sotomayor, J., concurring in part and concurring in the judgment).

100. Id. al 1436 (Alito, J., concurring in the judgment) (“Under our casc law, determining the
constitutionality of an Act of Congress may present a political question . . ..”).

101. Baker v. Carr, 369 U.S. 186, 217 (1962).

102. See Jamal Greene, On the Origins of Originalism, 88 TEx. L. Rev. 1, 8 (2009); Vicki C.
Jackson, Multi-Valenced Constitutional Interpretation and Constitutional Comparisons: An Essay in
Honor of Mark Tushnet, 26 QUINNIPIAC L. REV. 599, 606-T10 (2008).
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Clause.”” Subpart B then analyzes the key Supreme Court precedents on
international law and the political question doctrine. Finally, Subpart C
explains why practical concerns suggest that the proper definition of
international law under the Define and Punish Clause is a political
question.

A. TEXT, STRUCTURE, AND HISTORY

The Constitution gives Congress the power to “define and punish. . .
Offences against the Law of Nations.”"” Whether Congress has the
exclusive power to define international law turns on the meaning of
“define.” In 1792, define meant “to explain a thing by its qualities” and “to
circumscribe; to mark the limits.”*” The word means much the same today:
“to discover and set forth the meaning” or to “fix or mark the limits.”"*
The dictionary definitions of define indicate that the Constitution gives
Congress the power to specify precisely what conduct violates
international law. When Congress uses the Define and Punish Clause to
enact criminal legislation, it “discover[s]” the contours of international
law and “mark[s] the limits” of legal liability. The power to define,
therefore, is an essential part of the process: no one can be punished for
violating international law until Congress has explained what
international law is."”

If federal courts can measure statutes against their own definition of
international law, then Congress’s power to define seems close to
meaningless. Consider a typical example: a criminal defendant is charged
with violating a statute that Congress enacted under the Define and Punish
Clause. The defendant argues that the statute is unconstitutional because
he believes that Congress has incorrectly defined customary international
law. The court cannot address the defendant’s argument without defining
international law for itself. That is, the court can only decide whether
Congress got it right by first identifying the precise rule of international

103. I consider originalist cvidence because all modern schools of constitutional interpretation usc
this cvidencee to some extent. See Kontorovich, supra note 11, at 1690 (“To be sure, the relevance of
the text and the original meaning of a constitutional provision is common ground to all major schools
ol constitutional intcrpretation.”); Andrew Kent, A Textual and Historical Case Against a Global
Constitution, 95 Gro. L.J. 463, 472 (2007) (“Most ways of reading the Constitution begin with the text,
purposcs, and historical understandings . . . .”); Kent, supra note 13, at 858-61 and n.55.

104. U.S. Consr. art. 1, § 8, cl. 10.

105. Define, A DicrioNary or 11t EncLisu LanGuace (1oth ed. 1792); see also Define, Tui: RoyAL
STANDARD ENGLISH DicTioNary 188 (1st U.S. ed. 1788) (definc means “to explain, mark out; decide,
determine™).

106. Define, MERRIAM-WEBSTER DICTIONARY ONLINE, hitp://www.mcrriam-webster.com/dictionary/
define (last visited Nov. 7, 2016).

107. See Al-Bihani v. Obama, 619 F.3d 1, 13 (D.C. Cir. 2010) (Kavanaugh, J., concurring in the
denial of rehearing en banc) (“The important role Congress plays” in defining international law “is
apparent from the text of the Constitution, which specifically authorizes Congress to ‘define and
punish . .. Offences against the Law of Nations.” (quoting U.S. Consr. art. I, § 8, cl. 10)).
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law at issue. But this contravenes constitutional text, which places the
power to define in Article I, not Article IIL."*" This approach would turn
statutory definitions of international law into placeholders for the
judiciary¥2 a result that flips the meaning of “define” on its head."”
Additionally, allowing federal courts to rewrite or cast aside the
congressional definition of customary international law appears
inconsistent with other textual clues in the Constitution. Recall that in
the two constitutional provisions addressing foreign sources of law, the
Constitution contemplates that Congress will play a substantial role.
Under the Define and Punish Clause, it is Congress that must enact a
statute that codifies customary international law.”” Under the Treaty
Clause, the U.S. Senate must approve any treaty before it can become
binding federal law.”" Both clauses indicate that the political branches of
the federal government should decide which international legal norms
will bind American actors. Allowing the judiciary to rewrite or invalidate
Congress’s definition of international law removes the legislature from
this process. In practice, it has the same effect as taking away in its
entirety Congress’s power to define international law. As Judge
Easterbrook has remarked, it is “contra-constitutional for the judiciary to
insist that... the political branches of the national government(]
conform to international norms and understandings that do not meet the
requirements of the Treaty Clause or the Law of Nations Clause.”"”
Admittedly, this is an unusual outcome in constitutional law. It is
well accepted that federal courts have the ultimate authority “to say what
the law is.”"” When courts define key constitutional terms and thereby
limit legislative power, few think that the judiciary has usurped
constitutional authority. Take the Interstate Commerce Clause, for
example. The Constitution gives Congress the power to “regulate
Commerce ... among the several States.””* Under this provision, the
Supreme Court has limited Congress to regulating the “channels” and

108. Al Odah v. United Statcs, 321 F.3d 1134, 1147 (D.C. Cir. 2003) (Randolph, J., concurring)
(stating that the text of the Deline and Punish Clause “makes it abundantly clear that Congress¥znot
the JudiciaryY2is to determine, through legislation, what international law is and what violations of it
ought to be cognizable in the courts.”). Although Judge Randolph’s opinion rcaches the same
conclusion as this Article, it does not tie its reasoning to the political question doctrine. Accordingly,
his concurring opinion only partially considers how to [it thec Deline and Punish Clausc within the
existing body of U.S. constitutional law.

109. Frank H. Easterbrook, Foreign Sources and the American Constitution, 30 Harv. J.L. & Pus.
Por’y 223, 229 (2006) (“There is no [] power in the judiciary to make any norm of international law
binding within the United States. . . . Why empower Congress to ‘define’ offenses against international
law il judges do so in common-law fashion?”).

110. U.S. Consr. art. I, § 8, cl. 10.

111. Id. art. 11, § 2, cl. 2.

112. Easterbrook, supra note 109, at 229.

113. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).

114. U.S. Const. art. I, § 8, cl. 3.
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“instrumentalities of interstate commerce,” as well as “those activities
having a substantial relation to interstate commerce.”” By defining
interstate commerce for purposes of constitutional law, the Court has
cabined Congress’s regulatory power to a limited subset of commercial
activities. That is unremarkable2the Constitution does not give
Congress a general power to define key constitutional terms."

This default rule should give way, however, when interpreting the
Define and Punish Clause. That Clause specifically mentions the power
to define, and it is the only time that word appears in the Constitution."’
While judicial review presumes that courts have the sole power to
definitively interpret constitutional terms, that presumption is rebutted if
the Constitution specifically allocates the power of definition.™
Alexander Hamilton expressed this point in the Federalist Papers. He
argued that the Constitution creates a “natural presumption” in favor of
judicial review that could be rebutted by “particular [constitutional]
provisions.”"” In the limited context of the Define and Punish Clause,
judicial review has been rebutted by the Framers’ conscious choice to
give Congress the power to define customary international law. Of
course, this is not a proposal to eliminate judicial review as we know it.
Rather, this argument claims that the default rule of judicial review can
be overcome if the Constitution tells us which governmental body should
define the key constitutional terms."™

This reading of the Define and Punish Clause is also buttressed by
structural inferences from the Constitution,” which lodges authority
over foreign affairs primarily in the political branches.” The Supreme

115. United States v. Lopez, 514 U.S. 549, 558-59 (1995).

116. Ittai Bar-Siman-Tov, The Puzzling Resistance to Judicial Review of the Legislative Process,
91 B.U. L. REv. 1915, 192324 (201T) (noting that substantive judicial review requires courts to define key
constitutional terms to determine “whether the content of legislation is in accordance with the
Constitution™); see also Saikrishna B. Prakash & John C. Yoo, The Origins of Judicial Review, 70 U. CHI.
L. Ruv. 887, 905—07 (2003) (explaining how courts must define key constitutional terms because the
Constitution is enforccable [cderal law).

117. Kontorovich, supra note 11, at 1703.

118. Tur Fupiravist No. 78, supra note 55, at 426-27.

119. Id.

120. Robert J. Pushaw Jr., Judicial Review and the Political Question Doctrine: Reviving the
Federalist Rebuttable Presumption Analysis, 80 N.C. L. Rev. 1165, 1196 (2002) (“The Constitution
creates a powerful yet rebuttable presumption in favor of judicial review. This presumption can be
overcome only when government officials exercise certain powers (e.g., the veto, impeachment,
appointments, and military and [oreign policy decisions) that do not [it within the usual [ramework of
making, executing, and judging the law . . . .” (internal citation omitted)).

121. Cf. Steven G. Calabresi, The Political Question of Presidential Succession, 48 STaN. L. REv.
155, 157 (1995) (“|T]he argument for each and every political question exception to Marbury-style
review must . . . be largely one of structural inference supported by history and tradition.”).

122. U.S. Consr. art. I, § 8, ¢ls. 3, 4, 5, 10, 11; id. art. I, § 2; Octjen v. Cent. Leather Co., 246 U.S.
297, 302 (1918); Schneider v. Kissinger, 412 F.3d 190, 194 (D.C. Cir. 2005) (“Article I is richly laden
with delegation of foreign policy and national security powers.”).
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Court acknowledged this shortly after the Founding. Chief Justice Marshall
remarked that questions of foreign policy belong to the political branches,
“who can place the nation in such a position with respect to foreign powers
as to their own judgment shall appear wise; to whom are entrusted all its
foreign relations ....”"" The Court repeated this principle more than a
century later: “The conduct of the foreign relations of our Government is
committed by the Constitution to the executive and legislative¥ ‘the
political’’2 departments . . . .”"** The Court even acknowledged in Baker
that political questions are usually found in cases “touching foreign
relations.”™ While not all cases that theoretically affect foreign affairs
present political questions, federal courts have repeatedly expressed an
institutional aversion to meddling with foreign policy."

The Court’s decision in Fong Yue Ting v. United States highlights
these structural considerations.”” There, three Chinese laborers were
arrested for not having certificates of residence.” To forestall removal
from the United States, the laborers filed writs of habeas corpus, arguing
that the statute allowing the President to remove them was
unconstitutional.” The Court balked at their argument. It held that the
power to “forbid the entrance of foreigners” or to “admit them” in
certain circumstances “is vested in the national government, to which the
constitution has committed the entire control of international relations, in
peace as well as in war.””™ The Court arrived at this conclusion by
drawing structural inferences from the Constitution’s division of powers.
It noted that the President is vested with the “executive power” and
named the “commander in chief” of the armed forces.”" The Court also
listed the Article I powers that give Congress nearly plenary authority
over international relations, including the Define and Punish Clause.™
Although no constitutional provision spoke explicitly to removing aliens,
the Court thought that removing aliens plainly “affect[ed] international
relations.” Accordingly, the Court inferred from the Constitution’s

123. United States v. Palmer, 16 U.S. (3 Wheal.) 610, 634 (1818) (cmphasis added).

124. Oetjen, 246 U.S. at 302; see also United States v. Pink, 315 U.S. 203, 222-23 (1942) (“|T|he
conduct of forcign relations is committed by the Constitution to the political departments of the Federal
Government;. . . the propriety of the exercise of that power is not open to judicial inquiry . ...”); Fong
Yue Ting v. United States, 149 U.S. 698, 731 (1893); Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 575 (1840).

125. Baker v. Carr, 369 U.S. 186, 211 (1962).

126. See Haig v. Agee, 453 U.S. 280, 202 (1981) (“Matters intimately related to foreign policy . . . are
rarcly proper subjects for judicial intervention.”).

127. Fong Yue Ting, 149 U.S. at 6g8.

128. Id. al 699.

129. Id. at 704.

130. Id. at 705 (emphasis added).

131. Id. at 711-12.

132. Id. at 712.

133. Id. at 713.
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structure that the validity of the President’s removal order presented a
political question.™

The lesson from Fong Yue Ting is structural¥zthe judiciary rarely
adjudicates decisions that are intimately connected to foreign policy.™
The Define and Punish Clause fits comfortably within the realm of
international relations because it is difficult to separate the definition of
customary international law from the substance of American foreign
policy.” Given that the management of foreign affairs has been
structurally committed to Congress and the President, the proper

definition of international law is a ﬁolitical ﬁuestion.”7
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