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Migration emergencies are a commonplace feature in contemporary headlines. Pundits
offer a variety of causes provoking these emergencies. Some highlight the deadly risks of
these journeys for the migrants. Many more express alarm at the potential threats these
mass influxes pose to their destination countries. But few question whether these migrant
flows are, as commonly portrayed, unexpected and unpredictable. This Article asks
whether these migration emergencies are surprising events or the logical and foreseeable
outcomes of the structural failures of the global migration system. In particular, it
interrogates the architecture of international migration law, arguing that the current
framework is unsustainable in today’s globalized world.

This is a story about the legal construction of crisis. Several literatures offer compelling
insights into the construction of migration crises, but fail to explore the crucial role of
international migration law. Scholars of forced migration view the legal framework as an
inadequate response to crises but not as a root cause. Others have highlighted the role that
crises play in the development of international law, demonstratring how crises impact
law, but failing to examine how law helps to construct those crises.

This Article begins to unpack the role of international migration law in constructing
migration “crises.” International migration law, because it is codified in written instruments
and nearly impossible to alter, entrenches sociocultural frames that might otherwise be
substantially more flexible. International law has constructed a deeply path-dependent
approach to international migration that not only obscures systemic inequality but also
consumes alternate conceptions of morality. In response to this critique, this Article
suggests a new approach to global migration law that aims to govern migrant flows more
effectively. In short, it aims to establish international migration law as a separate subfield
of international law rather than the afterthought that it currently represents.
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INTRODUCTION

The migration “crisis” is a commonplace feature in contemporary
headlines. From African and Middle Eastern migrants crossing the
Mediterranean in rickety vessels, to Central American children and
families at the southern U.S. border, to Afghans and Iraqis aiming for
Australian shores in overcrowded ships, stories of exodus and influx
abound. Often, a specific trope prevails: This unexpected surge in
migration is a crisis that threatens to overwhelm the destination country’s
capacity to process these migrants. Pundits offer a variety of causes
provoking these emergencies. Some highlight the deadly risks of these
journeys for the migrants. Many more express alarm at the potential
threats these mass influxes pose to their destination countries. But few
question whether these migrant flows are, as commonly portrayed,
unexpected and unpredictable. This Article asks whether these migration
crises are surprising events or the logical and foreseeable outcomes of
the structural failures of the global migration system. In particular, it
points to international law’s failure to effectively govern migration flows,
arguing that the current framework is unsustainable in today’s globalized
world.
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This Article presents a story about the legal construction of crisis. The
construction of crisis has been explored in a variety of literatures, including
anthropology, political science, and sociology.” Anthropologists emphasize
the social and cultural foundations of crises, and the ways in which these
preexisting frameworks construct conditions of vulnerability.” They also
foreground the frames employed to construct public knowledge about
crises, and in particular the role of media in perpetuating underlying
cultural preconceptions.’ In explaining policy change, political scientists
point to the social construction of policy crisis in order to effectuate such
change.* Sociologists discuss the political construction of the U.S. border
crisis generally’ and the media construction of the Central American
child migrant crisis specifically." Though all of these theories offer
compelling insights into the construction of migration crises, the
architecture of international migration law plays a crucial role¥2 one that
the existing literature has failed to explore.

Popular conceptions of migration denote a stark contrast between
refugees (those deserving of protection) and economic migrants (those
who should be returned to their countries of origin).” Scholars of
international migration law recognize that this binary does not adequately
capture the range of reasons for migrating. There are many compelling
drivers of migration that do not fall within the narrow international legal
definition of a refugee. These scholars have coined the terms “survival
migration™ and “crisis migration™ to describe the situation of migrants

1. Legal scholars and social scicntists have also examined the construction of immigrant “illcgality”
and the role of domestic immigration law and economic interests in creating that framework. See, e.g., Cecilia
Menjivar & Danicl Kanstroom, Introduction to CONSTRUCTING IMMIGRANT “ILLEGALITY”: CRITIQUES,
ExrpuriiNces, AND Rusponsts 1, 4-6 (Cecilia Menjivar & Daniel Kanstroom eds., 2014). See generally Krrry
CaLavita, IMMIGRANTS AT 111 MARGINS: LAw, Ract, AND ExcLusioN IN SouttiirN Eurorr: (2005) (discussing
the legal construction of immigrant illegality); RUBEN ANDERSSON, ITTEGALITY, INC.: CLANDESTINE MIGRATION
AND 111 Business or BorpurinG Eurorl (2014) (discussing recent theories on immigration crises).

2. Anthony Oliver-Smith, Theorizing Disasters: Nature, Power, and Culture, in CATASTROPHE
AND CuLturE: T ANTHROPOLOGY OF DISASTER 23, 29 (Susanna M. Hoffman & Anthony Oliver-Smith
cds., 2002) [hereinafter CATASTROPHE AND CULTURE] (discussing migration only in regard to natural
and technological hazards).

3. Gregory V. Button, Popular Media Reframing of Man-Made Disasters: A Cautionary Tale, in
CATASTROPHE AND CULTURE, supra note 2, at 143; Oliver-Smith, supra note 2, al 23, 29.

4. Mark K. McBeth et al., The Social Construction of a Crisis: Policy Narratives and Contemporary
U.S. Obesity Policy, 4 Risk Ha7ARDS & Crists Pus. Por’y 135, 136 (2014).

5. Néstor P. Rodriguez, The Social Construction of the U.S.-Mexico Border, in ImmiGrants Out! T
Nuw NA11vISM AND 1111 ANT-IMMIGRANT IMpULSE IN 1111 UNITED Sratis 225 (Juan F. Perea ed., 1997).

6. Néstor Rodrigucz & Cecilia Menjivar, ‘Crisis’ Label Deflects Responsibility for Migrant Children,
Housron Curon. (Aug. 26, 2014, 5:31 PM), http://www.chron.com/opinion/outlook/article/Rodriguez-Menj-
var-Crisis-label-deflects-5714150.php.

7. See, e.g., Somini Sengupta, Migrant or Refugee? There Is a Difference, with Legal Implications, N.Y.
TmMES (Aug. 27, 2015), http://www.nytimes.com/2015/08/28/world/migrants-refugees-curope-syria.html?_r=o.

8. See generally ALEXANDER BETTS, SURVIVAL MIGRATION: FAILED GOVERNANCE AND THE CRISIS OF
DispLACEMENT (2013) (using the phrase “survival migration” to describe the crisis of displacement).

9. Susan Martin et al., What Is Crisis Migration?, 45 FORCED MIGRATION REv. 5, 5 (2014).
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who flee humanitarian crises but do not fall within the scope of existing
international law. These analyses foreground the limitations of
international refugee law in protecting these migrants, but do not point to
the architecture of international migration law as a driver of migration
crises. Like the anthropologists, political scientists, and sociologists, they
quite rightly attribute migration emergencies to a variety of causes, such as
environmental change, food insecurity, and state fragility.” International
migration law is viewed as an inadequate response to migration crises but
not as a root cause. Other international legal scholars have highlighted the
role that crises play in the development of international law.” This
approach provides important insights, demonstrating how crises impact
law, but fails to examine how law helps to construct those crises.

The goal of this Article is to begin to understand the legal
construction of crisis through the case study of international migration
law. More specifically, it seeks to add international migration law to the
common list of factors to which migration crises are attributed. The
concept of the legal construction of crisis owes an intellectual debt to
scholars who have explored the roles of culture, media, and politics in
obscuring the long-term systemic causes of “crisis” situations. These
factors are constitutive of and deeply interwoven with international law
and legal institutions. But international law has a specific role to play in
constructing crisis. Codified in written instruments and nearly impossible
to alter, international migration law entrenches outdated solutions to
modern problems. The conceptual frameworks created by the law occupy
the debate, crowding out creative, novel, or simply different approaches.
International law has constructed a deeply path-dependent approach to
international migration that obscures systemic inequality while at the
same time consuming alternate conceptions of morality. In response to
this critique, this Article suggests a new approach to global migration law
that aims to govern migrant flows more effectively. In short, it aims to
establish international migration law as a separate subfield of international
law rather than the afterthought that it currently represents. This approach
would anticipate and address migration flows proactively, enabling safe
transit for migrants of all kinds.

The Article begins with selected examples of migrant influxes from
around the world, focusing on the crisis rhetoric used by the media to
describe these voyages. It then draws upon existing literature on the cultural,
political, and social construction of crisis to argue that these migration
“crises” are actually predictable consequences of the international migration

10. See generally Brrts, supra note 8 (describing how environmental change, food insecurity, and
violence lead to forced massive waves of survival migration); see also Janc McAdam, The Concept of
Crisis Migration, 45 FORCED MIGRATION REv. 10 (2014) (pointing to social, political, economic, and
environmental factors as causes of crisis migration).

11. See infra notes 73—76 and accompanying text.
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law framework. The migration flows that result in mass influx are
foreseeable responses to cycles and structures of violence as well as
cyclical labor migration flows. In the former case, the migration stream
grows steadily over time with ample warning, but at some point is
transformed into a “crisis” that grabs public attention. In the latter case,
these migration cycles have often occurred for many years and meet
predictable labor needs within destination countries.

In other words, these migration flows need not necessarily lead to
migration “crises.” This Article argues that these crises are constructed by
the architecture of the international migration law framework, which is
excessively dependent on the antiquated refugee regime. Created as a
temporary regime in the wake of World War II,” the Refugee Convention
and its principle of non-refoulement were intended to protect political
dissidents fleeing the Soviet bloc and Jews fleeing Nazi Germany."” Since
then, the concept of non-refoulement has proliferated through a variety
of instruments of international and regional human rights law, from the
Convention Against Torture to the European Convention on Human
Rights.” The overwhelming success of this principle has led to its
domination of the field of international migration law.

International refugee law’s impressive power benefits only a select
group of migrants who can fit within the narrow definition it lays out.
Only those individuals who fear that they will be targeted for serious
mistreatment because of their race, religion, nationality, political opinion, or
membership in a particular social group and whose government is unwilling
or unable to protect them against such harm are protected under the
Refugee Convention.” Member states place additional substantive and

12. See United Nations 1951 Convention Relating to the Status of Refugees art. I(A), July 28, 1951,
19 US.T. 6259 (cntered into foree Apr. 22, 1954) [hereinalter 1951 Refugee Convention] (delining a relugee
as anyone who has fled “as a result of events occurring before 1 January 19517 or was already considered a
refugee under previous legal arrangements and conventions dating rom the 1920s and 1930s). This temporal
limitation was removed by the 1967 Protocol Relating to the Status of Refugees. United Nations Protocol
Relating to the Status of Refugees art. 1(2), opened [or signature Jan. 31, 1967, 19 US.T. 6223, T.LA.S.
No. 6577, 606 U.N.T.S. 267 (cntered into foree with respecet to the United States on Nov. 1, 1968) (omitting
“as a result of events occurring before 1 January 19517 language from the refugee definition). The Protocol
has 146 state partics. Protocol Relating fo the Status of Refugees, UN. TREATY COLLECTION, hilps:/
treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=V-5&chapter=5&clang=_en (last visited
Mar. 11, 2017); see Jean Galbraith, Temporary International Legal Regimes as Frames for Permanent Ones, in
NEIIERLANDS  YEARBOOK OF INTERNATIONAL LAw 2014, BrrwpiN PRAGMATISM AND  PREDICTABILITY:
T1MPORARINESS IN INTERNATIONAL LAW 41, 55 (MOnika Ambrus & Ramses A. Wessel eds., 2015).

13. The 1951 Refugee Convention also aimed Lo assist others flecing [ascist regimes, such as Spanish
republicans. Guy S. Goodwin-Gill, The Politics of Refugee Protection, 27 RiruGrr Surv. Q. 8, 15-18 (2008).

14. Convention Against Torture and Other Crucl, Inhuman or Degrading Treatment or Punishment
art. 3, June 26, 1987, 1465 UN.TS. 85 |[hereinafter Convention Against Torture]; Convention for the
Protection of Human Rights and Fundamental Freedoms art. 3, Nov. 4, 1950,213 U.N.T.S. 221.

15. 1951 Refugee Convention, supra note 12, arts. 1(A)(2), 33(1). Article 1(C)—(F) lists the conditions
under which individuals who meet the definition of a refugee may be excluded from protection or may face
cessation of protection.
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procedural restrictions on this definition, limiting access to those who, for
example, can establish that they are not safe in any part of their home
country, and filed their asylum claim within a year of entering the host
country.” The non-refoulement principle was expanded by the United
Nations (“U.N.”) Convention Against Torture to include those at serious
risk of suffering torture at the hands of or with the acquiescence of a
government official.” It is not hard for the reader to imagine other
compelling reasons why people might leave their country of
origin¥2 manmade or natural environmental disasters, famine, or generalized
civil strife, to name a few. Individuals migrating for these reasons are barely
addressed, let alone protected, by international law.

This framework2a field dominated by the principle of non-
refoulement but with little additional structurezconstructs crisis. It
requires migrants to access state territory in order to seek asylum,
encouraging risky journeys by people who move for a complex set of
reasons but must articulate a valid claim of non-refoulement in order to
obtain lawful status. At the same time, the rhetoric of international refugee
law obscures domestic and regional exclusion regimes built to prevent
migrants from reaching countries where they might obtain international
protection or where their labor is needed. In other words, this is not simply
the problem of a legal regime that does not adequately respond to the
problem it seeks to solve. This is a legal regime that at the same time lures
migrants with the promise of lawful status if they can enter territory and
prove themselves to be refugees, while diverting the debate away from
the migration laws that offer few other legal grounds for migration and
the powerful externalized border controls that make it extremely difficult
for migrants to reach their destinations safely. One can imagine a legal
regime that anticipated migration flows and enabled safe and lawful
movement for migrants of all types. The current system is the opposite: It
creates the conditions that encourage mass flows of migrants to show up
at the borders of Australia, Europe, and the United States.

The single minded focus on whether migrants in mass influx
situations fit within the legal definition of a refugee has become deeply
problematic as an approach to international migration. Debates center
on who is a refugee and who is an economic migrant, without much
thought as to whether these categories are appropriate for contemporary
migration issues¥zissues that are very different from those facing the
world in the 1950s. Lawyers and the broader public engage in arguments
about whether these migrants fit within the murky legal definition of a
particular social group rather than engaging in discussion concerning far
more important questions about who should be able to migrate globally

16. See, e.g.,8 US.C. § 1158(a)(2)(B)—(D) (2006); 8 C.F.R. §§ 208.4(a), 208.13(b)(1)(i)(B) (2010).
17. Convention Against Torture, supra note 14, art. 3.
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and why.” Absent from the calculus entirely are the exceedingly
dangerous journeys that migrants are forced to undertake in order to sit in
front of an adjudicator who will decide whether they fit within the limits of
this definition. The perspectives of the migrants themselves are simply not
part of the relevant international legal framework. This troublingly path-
dependent approach looks backwards rather than forwards, diverting
attention away from questions of global structural inequality.

Further compounding the problem, international refugee law does
not address the question of how to process migrants in situations of mass
influx¥2 what this Article refers to as migration “crises.” The Refugee
Convention and the Convention Against Torture require states to adopt
substantive legal standards, but stop short of offering binding requirements
governing the process through which asylum claims are determined. This
oversight leaves sizeable gaps in the standard asylum determination
process, and creates even larger problems in situations of mass influx.
After discussing the refugee definition, this Article unearths the
legislative historyYzor travaux preparatoires¥2revealing that the drafters
of the Refugee Convention recognized but refused to address mass influx
situations. This void of international legal guidance on mass influx
compounds the migration “crisis” constructed in part by the limited
definition of a refugee.

In addition to these substantive and procedural limitations,
international refugee law does not provide access to territory (known as
the “right to asylum”). Rather than creating a process to enable safe and
orderly movement of people, the international legal regime requires
migrants to make their way into the country in which they seek
protection.” This structural feature of international refugee law has also
played a role in encouraging mass movement of migrants.

In these ways, the international migration law framework constructs
crisis. Rather than adapting responses to current needs of migrants and
capacities of states, contemporary problems are shoehorned into an
outdated legal regime. Instead of anticipating migration flows away from
conflict zones and constructing practical solutions before these movements
become massive, the structure of international migration law encourages
migrants to undertake risky voyages away from their home country in
hope of being granted refugee status once they cross the border into a host
state. Instead of encouraging and assisting wealthy nations to provide safe
and lawful migration routes to fulfill predictable labor needs, international

18. See Moria Paz, Between the Kingdom and the Desert Sun: Human Rights, Immigration, and Border
Walls, 34 BerkeLEy J. INT'L L. 1, 1 (2016).

19. After obtaining refugee status in a host state in the developing world, some refugees are
resettled to the developed world. Resettlement is an extremely rare option for refugees. In 2014, there
were nearly eleven million refugees in the world, but only 105,000 refugees were resettled. U.N. Higu
CoMM 'R FOR REFUGEES, UNHCR STATISTICAL YEARBOOK 2014 43 (14th ed. 2015).
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migration law offers few options for these economic migrants. As long as
the demand for labor exists in the developed world and the need for
protection from violence exists in the developing world, this formula will
regularly and predictably lead to mass influx’2 migration “crises.”

This Article concludes by suggesting a blueprint for reforming the
international migration law system. In terms of process, a carefully crafted
temporary regime¥z a binding legal agreement with an expiration date%2 may
be a necessary first step to a more robust permanent regime.” In terms of
content, this Article offers several recommendations. Migration flows
should be anticipated and expected, and safe passage must be part of any
regime. The new regime should be cross-cutting, recognizing the migrant
as a complex human being who may be seeking both protection needs
and labor opportunities. Above all, international law must play a more
robust role in regulating migration. The perils of contemporary migration
flows for both migrants and host states make this gap abundantly clear.

I. THE RHETORICAL FOUNDATIONS OF CRISIS

Migration crises loom large in the public consciousness of developed
nations.” Media reports frequently attach the label “crisis” when describing
the arrival of undocumented migrants via land and sea to the borders of the
United States, the European Union, and Australia. The Guardian
newspaper describes irregular migration into Europe as a “permanent
crisis,” and the situation during the summer of 2015 as “a crisis of
unprecedented dimensions.”” In 2015, more than one million migrants
arrived at the sea borders of the European Union.” The vast majority of
these migrants were fleeing longstanding violent conflicts in Afghanistan,
Eritrea, Iraq, Somalia, or Syria.” Migrant flows have increased steadily

20. To be clear, this Article proposes a temporary legal regime, and does not prescribe temporary
legal status for migrants governed by this regime. While some migrants subject to the regime (such as
certain types of labor migrants) may hold only temporary status, vulnerable migrants seeking
prolcction may require more durable solutions. In any case, these arc details that will nced to be
determined by the stakcholders in the temporary regime rather than imposed ex ante.

21. Keyboarding the words “migration” and “crisis” in a September 2016 Google search (conducted
by the Author of this Article) provided over sixty-five million hits.

22. Mark Rice-Oxley & Peter Walker, Europe’s Worsening Migrant Crisis, GUARDIAN (May 5, 2015,
7:16 AM), htip//www.theguardian.com/uk-news/2014/scp/18/-sp-world-bricling-curope-worsening-migrant-
crisis; Angela Merkel, Opinion, The Guardian View on Europe’s Refugee Crisis: A Little Leadership, at Last,
GUARDIAN (Sept. 1, 2015, 1:18 PM), http://www.theguardian.com/commentisfree/2015/sep/o1/guardian-view-
on-curope-refugec-crisis-leadership-at-last-angela-merkel; see Rick Lyman, Treatment of Migrants Evokes
Memories of Europe’s Darkest Hour, N.Y. Timus (Sept. 4, 2015), https://www.nytimes.com/2015/09/05/world/
trcatment-of-migrants-cvokes-memorics-of-curopes-darkest-hour.html (“Europeans are facing onc of the
Continent’s worst humanitarian crises since World War IL. .. .”).

23. Refugees/Migrants Response - Mediterranean, UN. HiGH COMMISSIONER FOR REFUGEES, http:/
data.unhcr.org/mediterranean/regional.html (last visited Mar. 11, 2017).

24. Id. Eighty percent of the migrants came from these five countries, and at least 2800 of these
migrants died or went missing on the journey. Id.
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over several years; these have not been overnight changes. To take one
example, the first refugee camps for Syrians opened in Turkey in
May 2011, and by March 2013, Syria’s neighbors were hosting one
million Syrian refugees.” By July, referring to Syrian migrants, the U.N.
High Commissioner for Refugees (“UNHCR”) warned the U.N. Security
Council that the world had not seen such a rapidly escalating refugee
outflow since the Rwandan genocide nearly twenty years earlier.”

In June 2014, President Barack Obama described the arrival of
Central American child migrants at the southwest border as “an urgent
humanitarian situation requiring a unified and coordinated Federal
response.”” U.S. Customs and Border Patrol reports that it apprehended
just over 68,000 unaccompanied children from Central America and
Mexico in fiscal year 2014.” These children were fleeing pervasive gang
violence in their home countries: Children from Honduras, El Salvador,
Guatemala, and Mexico faced, respectively, the first, second, seventh,
and thirteenth highest murder rates in the world.” The numbers of
children arriving had been increasing steadily since fiscal year 2012, when
they rose fifty-two percent compared to the prior year.” In fiscal year
2013 the numbers increased by sixty percent, and by seventy-seven
percent in fiscal year 2014.”

In September 2013, Prime Minister Tony Abbott won the Australian
elections on a platform that promised to “stop the boats” of
undocumented arrivals.” Australian media has described the arrival of
just over 50,000 asylum seekers by boat between 2008 and 2013 as an

25. Fact Sheet: Timeline and Figures, UN. HicE COMMISSIONER FOR REFUGEES, hilp://www.unhcr.org/
5245a72¢6.html (last visited Mar. 11, 2017).

26. Leo R. Dobbs, UNHCR Chief Urges States to Maintain Open Access for Fleeing Syrians, UNHCR
(July 16, 2013), http:/www.unhcr.org/s1e55cl96.html.

27. Press Release, White House Office of the Press Sec’y, Presidential Memorandum?¥z Response
to the Influx of Unaccompanicd Alicn Children Across the Southwest Border (Junce 2, 2014),
https://www.whitehouse.gov/the-press-otfice/2014/06/02/presidential-memorandum-response-influx-
unaccompanicd-alicn-children-acr (dirccting the Scerctary of Homeland Sccurity to cstablish an
intcragency group Lo coordinate responscs by federal agencics).

28. U.S. Borprr PatroL, Southwest Border Sectors: Family Unit and Unaccompanied Alien Children
Apprehensions (FY 2014-FY 2016), https://www.cbp.gov/sites/delault/liles/asscts/documents/2016-Oct/
BP%20Southwest%20Border %20Family % 20Units %20and %20UAC%20Apps %20-%20F Y16.pdf (last
visited Mar. 11, 2017).

29. Intentional Homicides (per 1oo,000 People), WorLD BANK, http://data.worldbank.org/indicator/
VCIHR.PSRC.P5?order=wbapi_data_value_2012+wbapi_data_value+wbapi_data_value-last&sort=desc
(last visited Mar. 11, 2017) (mcasuring and globally ranking intentional homicides per 100,000 people
in 2014: Honduras at seventy-five was ranked first; El Salvador at sixty-four was ranked second;
Guatemala at thirty-onc was ranked seventh; and Mexico at sixteen was ranked thirtcenth).

30. Id.

31. Id.

32. Alison Rourke, Tony Abbott, the Man Who Promised to ‘Stop the Boats,” Sails to Victory, GUARDIAN
(Sept. 7, 2013, 12:58 PM), https://www.theguardian.com/world/2013/sep/o7/australia-election-tony-abbott-
liberal-victory.
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2933

“illegal immigrant crisis.”” More recently in that region, between
January 2014 and June 2015, over 90,000 migrants attempted to cross the
Bay of Bengal seeking safety in Indonesia, Malaysia, and Thailand.™
Many of these migrants were Rohingya Muslims who had fled severe
sectarian violence that erupted in Myanmar in June and October 2012.%
In response to efforts by Thailand to crack down on smuggling,
traffickers abandoned ships carrying approximately 8ooo of these
migrants who were left stranded at sea.” This situation engendered the
moniker “Rohingya migrant crisis.””’

But just what does “crisis” mean? A brief example demonstrates the
manipulability of the term. Perhaps the most common and reasonable
assessment is that the large waves of migrants threaten to overwhelm state
institutions related to border enforcement, migration status assessment,
and a variety of other benefits¥z thus a crisis of state resources. While it is
true that existing institutions have been overwhelmed by the absolute
numbers of migrants, these migrant flows are small in relative terms: The
migrant flows described above constituted approximately 0.2% of the
European Union’s population,” 0.02% of the U.S. population,” and 0.2%
of Australia’s population.” These are wealthy destination nations whose
financial capacity and expertise could enable them to process even larger
numbers of migrants if they so chose.” Had more resources been devoted
to anticipating and processing migration flows, these states might have
created institutions capable of managing those flows without becoming

33. BOB DOUGLAS ET AT., BEYOND THE BOATS: BUIL.DING AN ASYLUM AND REFUGEE POLICY FOR THE
LonGg Turm 17 (2014); Editorial, lllegal Immigrant Crisis Needs Fixing, HuraLDd Sun (MuLs.)
(Nov. 20,2011, 500 AM), http:/www.heraldsun.com.au/ncws/opinion/illcgal-crisis-nceds-lixing/news-
story/e28a6859a8eb8ads112afd3efgactesc.

34. Southeast Asia Migration Routes 2015, INI’L ORG. FOR MIGRATION, http:/www.iom.int/sites/default/
(iles/infographic/image/Southcast-Asia-Migration-Routes-16-Junc-2015.jpg (last visited Mar. 11, 2017).

35. Amnisty Intr’r, Duapry Journeys: Tue Ruvucrr AND TRAFICKING CRISIS IN SOUTIIEAST ASIA 12
(2015).

36. Id. at 10.

37. Elcanor Albert, CFR Backgrounders: The Rohingya Migrant Crisis, CoUuNc. ON FOREIGN REL.
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overwhelmed. In other words, this is arguably a crisis created by
infrastructure choices, not a crisis of absolute capacity.

The rhetoric of crisis is deployed on both sides of the debate and
amplified by the media. In the short-term, crisis rhetoric is powerful,
highlighting the importance of both the situation and the relevant players
and their perspectives. Contestation over what type of crisis we have on
our hands is therefore fierce. But in the long-term, the use of the label
“crisis” obscures long-term systemic causes of situations of vulnerability
and peril, framing them instead as isolated incidents that somehow snuck
up on us.

The influx of child migrants to the southwestern U.S. border in 2014
provides an example of these phenomena. Texas Governor Rick Perry
was widely cited arguing that the “humanitarian crisis” could become a
“monumental tragedy” if these undocumented children were not
returned to their home countries as soon as possible. This risk was used
to justify his decision to send 1000 military reservists to the border, and
the crisis itself was of course an opportunity for a presidential hopeful to
take the national stage.” Representative Michael McCaul (R-TX), the
Chairman of the House Committee on Homeland Security, described the
situation to Congress as “an escalating refugee and national security
crisis.”* This framing of crisis mirrored Perry’s approach: The danger to
children posed by a humanitarian or refugee crisis is outweighed by the
potential crisis of national resources and border control.

Representative McCaul’s written testimony explored the causes of the
crisis, focusing on the short-term and politically expedient.* Though
acknowledging that the economic conditions and violence in Central
America played some role in the migrants’ decision to leave, he emphasizes
the role of President Obama’s Executive Actions in encouraging parents to
send their children to the United States. McCaul highlights the role of drug
cartels in smuggling children and pays lip service to the danger that this
poses to the children, but concludes that the solution to the problem is
more deterrence and a more secure southern border.” There is of course
no discussion of the American appetite for drugs that fuels the cartels or
of the long-term causes of the extreme violence gripping the Northern
Triangle countries of El Salvador, Guatemala, and Honduras.

42. Perry Warns Humanitarian Crisis Could Become ‘Monumental Tragedy,” NBC Nuws (July 3, 2014,
1141 AM),  hitp//www.nbenews.com/watch/nbe-news/perry-warns-humanitarian-crisis-could-become-
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On the other side of the debate, the crisis rhetoric is deployed to
mobilize resources, both public and private. Lutheran Immigrant and
Refugee Services described the situation as an “unprecedented . . . large-
scale disaster that calls for an immediate and generous response.” This
statement was made in support of a funding campaign seeking individual
donations as well as the allocation of emergency funds by the executive
and the legislature. While short-term resources are inarguably necessary
to assist these children, the rhetoric of crisis frames the situation as
exceptional and obscures the systemic causes of the problem.

Other advocates for the children used the crisis label to stake out
the moral high ground. Maribel Solace, a member of Dreamers’ Moms,
said, “[t]his is a humanitarian crisis, and here in San Diego we welcome
kids. We will help them with all of our resources.” The use of crisis here
refers to the situation the children are fleeing and to the treatment they
have received in other parts of the United States. But the use of the label
still implies that the arrival of unaccompanied children from the
Northern Triangle was an unexpected and novel event. Yet the truth is
that tens of thousands of minors have travelled to the United States since
at least fiscal year 2009, and numbers have been steadily increasing over
the past several years.”

Four days after President Obama used the term “an urgent
humanitarian situation”™ to describe the arrival of unaccompanied minors,
the Christian Science Monitor injected the rhetoric of emergency, quoting
the President as using the language “urgent humanitarian crisis.”
President Obama chose, presumably deliberately, not to apply the label
“crisis” to the situation at the border. He instead invoked milder policy
rhetoric to justify the need for a coordinated federal response.” Yet even
responsible mainstream media could not resist transforming the
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Borprr Parror (last updated Jan. 18, 2017), http//www.cbp.govinewsroom/stats/southwest-border-
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Humanitarian Situation, WasiL Post (June 2, 2014), https://www.washingtonpost.com/politics/obama-calls-
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President’s language before our very eyes to avail themselves of the
rhetoric of crisis.

Similar examples can be drawn from the current situation in
Europe. Those who welcome migrants and those who do not, political
leaders on the left and the right, leverage crisis rhetoric to advantage
their position. Though a line is often drawn between migrants and
refugees, some politicians have explicitly rejected the language of crisis
in favor of greater understanding of the long-term nature of the situation.

Crisis rhetoric has become a useful political tool for anti-immigrant
parties in Europe, from the local to the national to the regional. In a
small town near Padua, Italy, the mayor protested a request to host 100
migrants in a reception center because of the need to “stave off an
unbearable invasion of migrants.” On a national level, to improve his
declining popularity among his constituents, Hungarian Prime Minister
Viktor Orban has engaged in the theater of crisis, from erecting a barbed
wire fence along the border with Serbia and deploying troops to guard
said wall to prohibiting migrants from entering railway stations.” He has
also leveraged the European Union’s slow response to the migrants’ arrival
as a European Union-wide stage from which he can portray himself, in
contrast, as a strong leader and a euro skeptic.”* U.K. Prime Minister David
Cameron also used the situation to distance himself from the European
Union, labeling it a “crisis facing the countries of Europe” rather than a
European crisis.” The language of crisis is also useful for the corporations
that run migrant detention centers. In the words of an Italian politician,
“[ilnstead of approaching immigration with a firm plan, it is always
treated like an emergency. That way, the people who control the
contracts [for the immigration centres] make more money.”™"

The U.N. High Commissioner for Refugees has mastered emergency
rhetoric, positioning prominently on its homepage the headline “Refugee
Cirisis in Europe” in large red block letters, followed by a picture of a child
being rescued from the Mediterranean and a large red “donate now”
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bodsoa74fdi4.html#axzz3l5X31LTs.
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button.” Similarly, Save the Children UK leads its website with the “Child
Refugee Crisis Appeal,” noting, “Europe is facing its worst refugee crisis
since the Second World War . . . Please [D]onate . .. .”™"

The European Union’s High Representative, in contrast, pushed back
against the crisis rhetoric:

We are all facing a dramatic, a dramatic event. I don’t say an emergency

event, because this is not an emergency: it is an urgency we are facing, but

it is not something that starts one day and finishes another day. It is here to

stay and the sooner we accept it, politically and psychologically, the sooner

we V\:l)ll be able to respond in an effective way and manage it in an effective

way.’

But the European Union also draws a sharp distinction between migrants
and refugees, explaining, “it is partially a migrant flow, but it is mainly a
refugee flow, which puts us in a different situation when it comes to our
legal and moral duties.”

The rhetoric of crisis is put to work by a variety of players in the
migration context. It is a powerful and flexible label that can be employed to
draw public attention to a diverse range of perspectives and goals. These
benefits come with a price. Crisis rhetoric implies an unanticipated problem
with a discrete cause rather than a long-term and systemic complex of issues.
It entrenches the debate within the myopia of existing cultural and legal
frames, discouraging deeper exploration of structural causes.

II. THE CONSTRUCTION OF CRISIS

Migration events are classified as crises because of the utility of the
rhetoric for a variety of actors. Stepping beyond the motivations of these
actors, this Part explores the broader implications of the crisis label. It
draws upon the anthropology, sociology, and political science literature,
which point to the roles of culture, society, and politics in constructing
crisis. These fields also offer critical insights on the ramifications of the
crisis frame. International legal scholars have also explored the role of
crisis in developing international law from descriptive and critical
perspectives. This Part adds to both the interdisciplinary literature and
the legal literature by teasing out the role of law in constructing crisis.
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The term “crisis” belies a clear definition. As the previous discussion
demonstrates, even when discussing a specific crisis, different actors may
be pointing to different aspects of that situation in determining it to be a
crisis. For some actors, humanitarian needs create a crisis. For others,
national security risks create a crisis. The common thread is that the
situation is grave, and that this gravity is unforeseen and perhaps
unforeseeable. Crises and emergencies arise suddenly and grab the
public’s attention. These labels denote a new and urgent problem that
requires an immediate response. This imminence is both a source of
power and a dangerous blinder.

The crisis label transforms a situation from a process into an event."
Unmoored from context and cause, emergencies appear magically out of
thin air. A crisis is like the whistle of a boiling kettle. The terrible high-
pitched shriek demands immediate attention. The instinctual response is
to yank the kettle off the stove to quell the wailing. Crisis averted. But
we could stop it from happening again by removing the whistle and using
a timer, buying an electric kettle, or using the microwave to heat the
water. Yet once the noise has died down, we forget about the other
options and return to the path of least resistance. Crises and their
symptoms tend to overshadow formative processes, which are largely
systemic in nature.” An urgent short-term problem obscures a larger and
deeper rooted systemic problem, and suggests myopic solutions that
avoid examining core causes.

Sociologists and linguists emphasize the socially, culturally, and
historically contingent nature of crises.” In other words, crisis results not
from an outside shock to a preexisting order, but from processes of crisis
identification, definition, and construction.” As a result, narrative and
discourse play important roles in bringing a crisis into existence.” These
generative processes take place within dominant cultural frames,
meaning that crises are defined according to the values of the politically
powerful at the expense of the marginalized.” The voices of those made
most vulnerable by the crisis are often excluded from the conversation.”
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In the migration context, the voices of the migrants themselves are rarely
heard in the public debate.”

The crisis lens often masks what has been termed “missing expertise.
In other words, crises are constructed in situations where the “potential for
risk is not matched by a concomitant creation of expertise and institutions
with the wherewithal to help mitigate a crisis.”” Rather than encouraging
the creation of permanent institutions that might prevent future crises, the
emergency rhetoric focuses attention on temporary solutions.

Migration emergencies are no different from other crises in this
regard. They are generally portrayed as unexpected and unmoored from
structural causes. Yet an interesting paradox arises. At the same time
that existing institutions are perceived as inadequate to address the crisis,
extreme faith is placed in existing adjudication processes to determine
appropriately who should be protected.”

The crisis lens obscures the complex and long-term structural causes
of international migration.” These include poverty and underdevelopment,
food insecurity, cycles and structures of violence, and natural disasters,”
not to mention complicated global power relations.” Only by concealing
these complexities is it possible to depict migration as an individual choice.
In reality, the autonomy of many migrants is severely constrained by
circumstance.”

Crisis rhetoric also, and more importantly for the purposes of this
Atrticle, obscures the role of international migration law in creating and
perpetuating ineffective yet intransigent structures that shape modern
migration flows. While a variety of factors contribute to the construction
of migration crises, the particular impact of international law remains
underexplored and undertheorized.

In the international law literature, scholars have for some time
pointed to crisis as a central driver of the development of international
law. Some favor this approach: Michael Reisman has argued that
international law teaching and scholarship should be focused on crises or
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“incidents.”” Hilary Charlesworth critically examines the crisis focus of
international law, arguing that it limits the questions we ask, and “shackles
international law to a static and unproductive rhetoric.”” She explores the
ways in which crisis drives the field of international humanitarian law, and
in a later piece argues that crises galvanize, sustain, and undermine
international human rights law.” Sonja Starr has questioned the
“exclusive crisis focus” of international criminal law, suggesting an
expansion to include non-crisis-linked crimes.” Recently, Diane Otto has
asked whether queer and feminist theory and activism can be used to
“turn the momentum of crisis to more progressive ends.”™ She suggests
that “un-crisis” thinking is needed “to find liberatory solutions to
international problems by using international law.”™ This Article draws
from these critical perspectives on the role of crisis in the development of
international law, and pushes them a step further by exploring the role of
international law in constructing migration crises. This Article takes as a
starting point that crisis does in fact drive the development of the law,
and adds to that analysis by emphasizing the ways in which the structure
and content of international law help to give rise to crises.

I1I. THE ARCHITECTURE OF INTERNATIONAL MIGRATION LAw"

Migration is a relative newcomer to the arena of international
cooperation.” Historically, decisions about the admissions of migrants
onto a state’s territory have been viewed as squarely within the authority
of individual states2in other words, an authority with which international
law must not interfere. Indeed, some observers have characterized
migration law as “the last bastion of sovereignty.”™ The conceptualization
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of international migration law as a field is a relatively recent
phenomenon¥z the field itself can only be described as nascent.

The underdetermined architecture of international migration law
sits uneasily atop massive global flows of human beings. The vast
majority of migrants and migration routes are barely, if at all, governed
by international law. While international law has played a significant role
in coordinating global trade, communications, and even finance, it has
made few inroads when it comes to the movement of people. Even at its
most generous, international law does not provide access to territory for
migrants; the best it has to offer is protection against return to those who
manage to enter a state of their own accord. International law has struggled
in particular to formulate a coherent approach to migrants who move en
masse, as is the case in most situations labeled migration emergencies.

A. A DEeconsTrRUCTIVIST FIELD OF LAW

The various strands of international law that address the movement
of people across national borders are not generally conceptualized as a
unified field.”® Like deconstructivist architecture, this set of laws is
fragmented and accidental; lacking a clear purpose, the field is “trapped
and distorted by forms that have emerged from within it.”* The
international law of migration is currently best described as an effort to
integrate theoretically several existing subfields, including forced
migration law, human rights law, humanitarian law, international labor
law, law of trafficking, trade law, and the law of the sea. This law can be
found in international and regional agreements as well as a large body of
soft law developed through a variety of treaty executives and consultative
processes.” The important point for this Article is that this legal framework

85. Vincent Chetail has described international migration law as “a giant unassembled juridical
jigsaw puzzle,” which is in the carly stages of mapping and still awaits an overarching theory or design.
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fails to establish mechanisms for the safe and orderly movement of people
across borders, regardless of the reasons for migrating. Deeply deferential to
national immigration laws, international migration law does little to
overcome exclusionary domestic and regional migration regimes.

Apart from forced migration law, discussed in more detail later, the
field of international migration law includes at minimum the law of the
sea, international human rights law, international labor law, international
trade law, and transnational criminal law. While these bodies of law offer
some protections to migrants, they do not offer any means of safe passage
or entry for migrants fleeing violence or poverty, no matter how severe, or
for migrants seeking to fill labor market needs.

International human rights law provides a set of general protections
applicable to all, but does not include among its offerings the right to safe
passage or entry or even the right to remain for migrants fleeing
generalized violence or poverty, or seeking employment.™ Once they have
entered a country, migrants in theory should be able to invoke human
rights law to prevent mistreatment, but without the right to remain,
migrants’ fears of deportation are a formidable obstacle to exercising these
human rights protections.” In short, human rights law does not enable the
type of safe and regular movement that would be needed to forestall
migration emergencies, and instead defers to domestic immigration laws.

International labor law is similarly inadequate in enabling orderly
and predictable migration flows. Though the International Labour
Organization (“ILO”) has promulgated three treaties relating to labor
migration, these have been largely ratified by sending states rather than
receiving states.” The political opposition to setting standards for labor
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