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To survive rational basis scrutiny under the Equal Protection Clause, a law must
serve a governmental purpose which is at least legitimate. It is well established that
legitimate purposes can sometimes be found through speculation and
conjecture¥sthat is, they may be hypothesized%in order to avoid the difficulties of
identifying actual purpose or the specter of courts second-guessing legislative
judgments. But hypothesized purposes can be abused, and such abuse was rampant
in the states’ defenses of their bans on same-sex marriage, bans which were
ultimately invalidated in Obergefell v. Hodges.'

This Article draws on the federal marriage litigation as a lens for thinking critically
about hypothesized purposes. It suggests several lessons about hypothesized
purposes that should guide courts in the future. In particular, I discuss (1) the
differences between hypothesized purposes, which are grounded in facts and
concerns that were conceivably before a legislature, and post-hoc rationalizations,
which I define as pretexts that have been manufactured to satisfy rational basis
scrutiny but which could not plausibly have been a legislative purpose; (2) how
courts should approach hypothesized purposes when there is evidence that a law was
impelled by animus; and (3) why hypothesized purposes are inappropriate and
should receive skeptical scrutiny when they are offered in support of measures
enacted through direct democracy.
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INTRODUCTION

Hypothesized purposes are a familiar feature of Equal Protection
Clause doctrine, but their use has never been without criticism,” and

2. For criticisms of the permissibility of hypothesized purposes, see, [or example, CLARK M. NEILy 111,
Terms or Excacement: How Our Courts SHourLd ENrorce THE CONSIITUTION'S PrOMISE OF LiMITED
GOVERNMENT 49-63 (2013); U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 187 (1980) (Brennan, J., dissenting)
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federal courts continue to wrestle with defining the boundaries of their
appropriate use. In the ordinary case under rational basis review, a court
is supposed to determine whether a classification is “rationally related to
a legitimate governmental purpose.” But the Supreme Court has often
said that, rather than attempting to determine the actual purpose for
which a law was enacted, a court applying rational basis review may rely
on speculation and conjecture about the legislature’s aims. This approach
to judicial review under rational basis stems from the principle of judicial
deference to legislative decisionmaking and supports the “presumption
of constitutionality” that applies to most laws.*

The principle that hypothesized purposes are typically acceptable
under rational basis review explains why Williamson v. Lee Optical of
Oklahoma, Inc., an otherwise mundane case about the manner in which a
state regulated opticians,” remains a fixture in constitutional law casebooks.
In Williamson, a Supreme Court still haunted by criticism of the aggressive
judicial interventionism of the Lochner era’ conjured up speculative
legitimate purposes for a legislative classification with no pretense of
examining an actual legislative record. “It is enough that there is an evil at
hand for correction,” the Court explained, “and that it might be thought
that the particular legislative measure was a rational way to correct it.”
To this day, the Court continues to state as doctrine that, other than in
cases involving a fundamental right or a suspect or quasi-suspect class, a
law will be upheld if “there is any reasonably conceivable state of facts
that could provide a rational basis for the classification.”

Hypothesized purposes are not inherently illegitimate. Accepting
hypothesized purposes prevents courts from engaging in unnecessary
examination or second guessing of the legislative process. And oftentimes,
a hypothesized purpose may simply represent a court’s best effort to
infer the actual purpose of a law from a spotty or nonexistent legislative
record. On the other hand, for advocates of what has come to be called
“judicial engagement,” the easy acceptance of sometimes far-fetched or
implausible hypothesized purposes, going hand-in-hand with the
minimalist version of rational basis review that most lower courts believe

(“[T]he actual purposes of Congress, rather than the post hoc justifications offered by Government attorneys,
must be the primary basis for analysis under the rational-basis test.”).

3. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1985) (emphasis added).

4. Seeinfra Part LA.

5. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483 (1955).

6. Seeid. at 488 (“The day is gonc when this Court uscs . . . the Fourtecenth Amendment to strike down
state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out
of harmony with a particular school of thought.”).

7. Id. (emphasis added).

8. Armour v. City of Indianapolis, 132 S. Ct. 2073, 2080 (2012) (quoting F.C.C. v. Beach Commc’ns,
Inc., 508 U.S. 307, 313 (1993)).



660 HASTINGS LAW JOURNAL [Vol. 68:657

they are supposed to apply, too often represents an abdication of courts’
responsibility to enforce the Constitution.’

Even if it is settled that hypothesized purposes have a proper role to
play in rational basis review it is necessary to recognize that they can be
abused. Experience demonstrates that the use of hypothesized purposes can
go far beyond deference to ordinary lawmaking and become (to paraphrase
the late constitutional theorist Charles Black) a ritually sanctioned way to
prevent a court, as a court, from permissibly learning what is obvious to
everyone else, including the judge.” This phenomenon becomes an
especially serious problem where there is good reason to believe that the
actual reasons for a law are based on animus or other constitutionally
improper purposes.

This Article explores the use and abuse of hypothesized purposes,
utilizing the recently concluded federal marriage equality litigation as its
lens. The proper role of hypothesized purposes in equal protection analysis
is a subject that has escaped adequate recent attention by commentators"
or serious examination by the Court. This Article seeks to demonstrate
why, in the wake of the marriage litigation, the question deserves a place
at the center of our thinking about constitutional equal protection.

The marriage litigation, which culminated when the Supreme Court
struck down the remaining state bans on same-sex marriage in Obergefell
v. Hodges,” provides a rich source of material for considering the role of
hypothesized purposes. In the years leading up to Obergefell, countless
pages of briefing and lower court opinions were devoted to advancing,
refuting, and evaluating the states’ hypothesized purposes for their
marriage bans (which this Article also refers to interchangeably as “mini-
DOMASs”), most notably the hypothesis that bans on same-sex marriage
were rationally related to the government’s interest in promoting
“responsible procreation” among heterosexuals.” Indeed, from their

9. See, e.g., NuiLy III, supra note 2, at 50.

10. See Charles L. Black, Jr., The Lawfulness of the Segregation Decisions, 69 YATE L.J. 421, 427 (1960).

11. For previous scholarly discussion of hypothesized purposcs, sce, [or cxample, Pamela S. Karlan,
Old Reasons, New Reasons, No Reasons, 27 Ga. St. U. L. Ruv. 873 (2011) (describing and critiquing the
usc ol hypothesized purposcs in several cases dealing with family, gender roles, and scxuality); Robert C.
Farrell, Legislative Purpose and Equal Protection’s Rationality Review, 37 ViLL. L. Ruv. 1, 2225 (1992)
(describing the general doctrine of hypothesized purposcs); Hans A. Linde, Due Process of Lawmaking,
55 Nus. L. Rev. 197, 222, 23335 (1976) (arguing that post hoc government justification should be
permitted given the nature of the lawmaking process); Gerald Gunther, Foreword, In Search of Evolving
Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 HArv. L. REv. 1, 20-2T1, 4448
(1972) (proposing a model for equal protection review that would foreclose judicial hypothesizing of
justifications [or classilications).

12. Obergefell v. Hodges, 135 S. Ct. 2584 (2015).

13. See infra Part II. In briel, “responsible procreation” is the idea that because only opposite-sex
sexual relationships have the inherent possibility to produce children, marriage exists primarily to provide
a legal structure for such procreation and for the regulation of resulting family relationships. See infra
notes 84-87.
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briefs to the Supreme Court and the overall history of the federal
marriage litigation, one could reasonably conclude that the theory of
responsible procreation was the primary legal scaffolding on which the
state marriage bans rested. The central role that hypothesized purposes
played in the marriage litigation¥2the sheer scale of their use and,
arguably, abuse'zpresents an opportunity to think critically about this
undertheorized area of equal protection doctrine.

The majority in Obergefell devoted only a few sentences to responsible
procreation. The theory flopped in an anticlimactic fashion, summarily
dismissed by the Court as “counterintuitive” and “wholly illogical.”"”
But this cursory treatment hardly seemed to do justice to an argument
that had played such an outsized role throughout the marriage litigation.
One commentator called it “truly shocking” that both the majority and
dissenting opinions “barely even allude to the states’ asserted interests
and whether they are sufficient to satisfy rational-basis review!”"

One reason the Court did not give more attention to hypothesized
purposes such as responsible procreation may have been because it
decided Obergefell primarily as a question of the fundamental right to
marry under the substantive component of the Due Process Clause,”’
rather than engaging in a traditional equal protection analysis. The Court
did not evaluate whether the marriage bans were rationally related to
some legitimate government purpose. In taking the fundamental rights
approach, the Court avoided the difficult work of attempting to
understand why states had banned same-sex marriage and whether those
bans served purposes that were constitutionally proper or improper.

The implications of the Obergefell Court’s approach go well beyond
the now-settled question of marriage equality. Purpose analysis generally
under equal protection has long occupied a contested space.” What is
more, rational basis review is the most common form of equal protection
review applied by lower courts day in and day out, and under rational
basis review, hypothesized purposes allow government defendants to
avoid having courts examine the real reasons for why laws were enacted
or actions were taken.” The acceptability of hypothesized purposes plays
a major role in explaining why rational basis review is fatal for most
equal protection claims.

14. Obergefell, 135 S. Ct. at 2607.

15. Id. (quoting Kitchen v. Herbert, 755 F.3d 1193, 1223 (10th Cir. 2014)).

16. Marty Lederman, The Remarkable Disappearance of State Justifications in Obcrgclell,
BarxiNization (July 3, 2015), https://balkin.blogspot.com/2015/07/the-remarkable-disappearance-of-
state.html.

17. Obergefell, 135 S. Ct. al 2598-99.

18. See infra Part LB.

19. See NrILy 111, supra note 2, at 49.
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The misuse of hypothesized purposes in the marriage litigation
deserves serious attention and provides an opportunity to consider some
lessons for the future. For example, the states confused hypothesized
purposes, which are supposed to be grounded in the “knowledge and
experience of . . . legislators,”” with post hoc rationalizations that are made
up out of whole cloth by government lawyers.” They suggested that
hypothesized purposes could rescue laws that were infected by animus; in
fact, as I will explain, that idea conflicts with the principles and
methodology of the Court’s animus cases.” States also suggested that
hypothesized purposes were appropriate for constitutional amendments
enacted under direct democracy’2a proposition which, as I will also
explain, is both normatively objectionable and doctrinally unsupported.™

At the outset, let me be clear about what arguments this Article does
not make. The goal is not to argue against all use of hypothesized purposes. I
accept them as a settled feature of equal protection law that the Supreme
Court is unlikely to abandon. There will often be a blurry line between
hypothesizing a purpose in the absence of facts and inferring a purpose
from an incomplete factual record, and so bright-line rules are not
practical. Instead, the goal of this Article is to explain why, even accepting
the Court’s generally deferential approach to rational basis review,
hypothesized purposes in certain forms or contexts are undesirable as a
matter of policy and unsupported as a matter of doctrine.

This Article proceeds in six parts. Part I discusses the arguments for
and against hypothesized purposes and provides a brief overview of
purpose analysis under equal protection. Part II describes the states’ use
of hypothesized purposes in the marriage litigation, particularly the
theory of responsible procreation. Part III suggests that, considering
their actual history, context, and effects, the state mini-DOMAs could
have been struck down for improper purpose¥: that is, as the products of
a lawmaking process impelled by animus against gays and lesbians and
their relationships (based on their history and context) and as official
government expressions of animus (based on their effects). This candid
appraisal of the laws’ actual purposes puts us in a better position to
understand why states chose to defend them by using hypothesized
purposes and to assess whether the use of such justifications was
appropriate.

Part VI argues that a proper equal protection analysis requires a
court to focus not just on the discrimination the plaintiff is alleging, but
also on the classification that the government has imposed to cause the
discrimination. There is a difference between inherited understandings

20. Armour v. City of Indianapolis, 132 S. Ct. 2073, 2080 (2012).
21. Seeinfra Part IV.B.

22. Seeinfra Part V.

23. Seeinfra Part VI



April 2017] THE USE AND ABUSE OF HYPOTHESIZED PURPOSES 663

that have the incidental effect of creating disadvantage for a group (such
as the longstanding tradition of heterosexual marriage), and recent
enactments that intentionally classify against the interests of that group
(such as the express bans against same-sex marriage), but this distinction
was lost in Obergefell. Failure to focus on the intentional classification
makes it easier for the government to invent entire new purposes for
laws by resorting to post hoc rationalizations, which are nothing more
than pretexts that have been reverse-engineered to satisfy rational basis
review. Part V discusses how courts should handle hypothesized purposes
when there is evidence that the actual purpose of a classification is
improper, and argues that hypothesized purposes cannot be used to rescue
a law that has been infected by animus. Part VI argues that while
hypothesized purposes may be acceptable in the context of ordinary
legislative lawmaking, they should be skeptically examined whenever a
court is evaluating a referendum or ballot initiative, especially something
more fundamental and unusual like a state constitutional amendment.

I. HypPOoTHESIZED PURPOSES AND JUDICIAL REVIEW

A. ARGUMENTS FOR AND AGAINST HYPOTHESIZED PURPOSES

Equal protection addresses classifications of persons by the
government. The appropriate role of hypothesized purposes is one facet
of a larger and ongoing dialogue about what equal protection’s rational
basis review is or should be.” Under rational basis review, a classification
“must be rationally related to a legitimate government purpose.” In other
words, the analysis considers two things: (1) the purpose of a law (that is,
its “legitimacy”), and (2) the ends/means connection (the rationality of the
relationship) between the purpose and the classification. This Article
focuses primarily on the purpose prong of equal protection analysis.

In ordinary lawmaking situations that do not involve a fundamental
right, a suspect classification (such as race), or quasi-suspect classification
(such as gender), actual legislative purpose rarely has any constitutional

24. See, e.g., Erwin Chemerinsky, The Rational Basis Test Is Constitutional (and Desirable), 14 Gro.
J.L. & PuB. Por’y 401 (2016); Kalic R. Eyer, Constitutional Crossroads and the Canon of Rational Basis
Review, 48 U.C. Davis L. Ruv. 527, 534 (2014) (arguing that the meaning of rational basis under equal
protection doctrine stands at a “transitional moment”); Robert C. Farrell, The Two Versions of Rational-
Basis Review and Same-Sex Relationships, 86 WasH. L. Rev. 281, 282 (2011) (criticizing rational basis
review as unpredictable because the Supreme Court has used both deferential and more aggressive forms,
“but does not acknowledge that a conflict exists between them”); Gunther, supra note 11, at 20-24 (arguing
for a more aggressive form of rational basis review that “would have the Court take seriously a constitutional
requirement that has never been formally abandoned: that legislative means must substantially further
legislative ends,” and that “[p]utting consistent new bite into the old equal protection would mean that the
Court would be less willing to supply justifying rationales by exercising its imagination.”).

25. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446 (1985).
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significance.” Most laws, if challenged, are subject only to rational basis
review, and the Supreme Court has called rational basis review “a paradigm
of judicial restraint.”” As a general rule, the Court has instructed lower
courts to give a broad presumption of constitutionality to ordinary
lawmaking, and to apply a generous understanding of what makes a
classification “rational.”™ “The Constitution presumes that, absent some
reason to infer antipathy, even improvident decisions will eventually be
rectified by the democratic process,” the Court has said, “and that judicial
intervention is generally unwarranted no matter how unwisely we may
think a political branch has acted.””

The arguments in favor of hypothesized purposes are grounded in
judicial deference. The Court has reasoned that the acceptability of
hypothesized purposes under rational basis serves the constitutional
separation of powers by preventing courts from engaging in unnecessary
inquiries into the legislative process and thus second guessing the
judgments of a co-equal branch of government.” While heightened
scrutiny for suspect or quasi-suspect classifications “limits the realm of
justification to demonstrable reality,” rational basis “permits a court to
hypothesize interests that might support legislative distinctions.”™" “It is
enough that there is an evil at hand for correction,” the Court explained
in Williamson, “and that it might be thought that the particular legislative
measure was a rational way to correct it.”” “Because we never require a
legislature to articulate its reasons for enacting a statute,” the Court
elaborated in F.C.C. v. Beach Communications,” “it is entirely irrelevant
for constitutional purposes whether the conceived reason”%that is, the
hypothesized purpose¥z “for the challenged distinction actually motivated
the legislature.”

26. F.C.C.v. Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993) (“|E]qual protection is not a license for
courts to judge the wisdom, [airness, or logic of legislative choices. In arcas of social and cconomic policy,
a statutory classification that neither proceeds along suspect lines nor infringes fundamental constitutional
rights must be uphcld against cqual protection challenge il there is any rcasonably conceivable state of
facts that could provide a rational basis [or the classilication.”); Vance v. Bradley, 440 U.S. 93, 97 (1979)
(“The Constitution presumes that, absent some reason to infer antipathy, even improvident decisions will
eventually be rectified by the democratic process and that judicial intervention is gencrally unwarranted
no matter how unwisely we may think a political branch has acted.”); Vill. of Arlington Heights v. Metro.
Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (“[I]t is because legislators and administrators arc properly
concerned with balancing numerous competing considerations that courts refrain from reviewing the
merits of their decisions, absent a showing of arbitrariness or irrationality.”).

27. Beach Commc’ns, Inc., 508 U.S. at 314.

28. See supra note 26 and cases discussed therein.

29. Vance, 440 U.S. at 97.

30. See supra note 26 and cases discussed therein.

31. Nguyen v. ILN.S., 533 U.S. 53, 77 (2001) (O’Connor, J., dissenting).

32. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 (1955) (emphasis added).

33. F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993).

34. Id.
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The arguments against hypothesized purposes arise from the principle
that judicial review for constitutionality should be meaningful, even where
a law does not affect a fundamental right, a suspect class, or a quasi-
suspect class. Resorting to hypothesized purposes, and thus avoiding the
search for a law’s actual purpose, risks devaluing constitutional protections
for forms of discrimination that receive only rational basis review. All
actions of the political branches are subject to constitutional limitations,
and the “presumption of constitutionality” and its accompanying relaxed
form of judicial review do not mean that constitutional limitations do not
exist outside of fundamental rights or suspect/quasi-suspect classes. They
simply mean that the Court chooses to assume that legislative bodies
acting through regular legislative processes usually can be trusted not to
violate these limitations.

But judicial trust should not mean judicial abdication. As Justice
John Paul Stevens observed, where a court can rationalize a justification
for a law under virtually any “conceivable set of facts,” the review is too
often “tantamount to no review at all.”* Professor Erwin Chemerinsky has
argued that it is possible to support the deference of rational basis review
while standing by the principle that any “discrimination or denial of liberty
or property should be justified by some legitimate purpose,” not a made-
up one.” Another commentator observes that “[t]he Constitution constrains
not merely how the government acts, but also, and more sig[n]ificantly,
what the government may seek to do.”” In recent years, libertarian
proponents of “judicial engagement,” who favor a more meaningful form
of rational basis review, have been especially bitter critics of hypothesized
purposes, arguing that they devalue the role of facts in litigation and allow
open dishonesty by government attorneys. “While such conduct might
well be sanctionable in other court proceedings,” one such advocate has
written, “in rational basis cases it is simply business as usual.”*

B. CAN Courts IDENTIFY A LAW’S AcTUAL “PURPOSE”?

Another argument for accepting hypothesized purposes is that it
may be difficult for a Court to identify the actual purpose a law was
intended to serve. But where constitutional rights are at stake, even
under rational basis review, the simple fact that purpose analysis can be
difficult should not be a reason to forego it altogether.

35. Id. at 323 n.3 (Stevens, J., concurring); see U.S. RR. Ret. Bd. v. Fritz, 449 U.S. 166, 187 (1980)
(Brennan, J., dissenting) (“|T|he actual purposes of Congress, rather than the post hoc justifications offcred
by Government attorneys, must be the primary basis for analysis under the rational-basis test.”).

36. Chemerinsky, supra note 24, at 413.

37. Ashutosh Bhagwat, Purpose Scrutiny in Constitutional Analysis, 85 CALIF. L. REv. 297, 309 (1997).

38. Clark Neily, No Such Thing: Litigating Under the Rational Basis Test, 1 N.Y.U. J.L. & LiBErTY

897, 906 (2005).
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At the outset, it is useful to distinguish between the purpose of a law
and the motives of legislators or voters who enact a law. As the term will
be used throughout this Article, “purpose” refers to the governmental
“object to be attained”;” it answers the question: “At what end was the
law directed?”” Given that a law must, at minimum, serve a “legitimate
governmental purpose,” it is a premise of equal protection law that the
purpose of a law may be objectively determined in judicial review. After
all, all laws are proposed and enacted to address specific problems, or
with the expectation that, by legislating in favor of some public value or
against some public evil, lawmakers will create conditions that allow
members of a polity to realize their collective social goals.

By contrast, the term motive refers to the reasons why an individual
legislator or citizen voted for a law. Motives are personal and subjective.”
The term is properly restricted to those considerations that cause an
individual legislator or voter to support or oppose a law. Because they are
personal, seeking to use motives in the analysis of whether an enactment
violates the Constitution is problematic and disfavored. Difficult as it may
be, it is part of the judicial role to seek to untangle personal motives from
a law’s instantiation of an official government purpose. For example, one
commentator on Brown v. Board of Education has observed that while a
legislator may have voted in favor of school segregation for motives
ranging from beliefs about racial inferiority to fears of miscegenation to
concern for preserving white jobs, the segregation laws had a judicially
cognizable purpose as a matter of government policy: at the most basic
level, “to assure racial separation,” and at a “more sophisticated level, . . . to
isolate Negroes in order to preserve for whites superior status while
simultaneously maintaining for Negroes a position of inferior status . . . .”*

Purpose and motive are frequently confused, and courts and
commentators are often not scrupulous about distinguishing between
them.” The Supreme Court has sometimes observed that purpose
analysis can be difficult;® the search for purpose can be “elusive.”* Some
commentators express doubt about judges’ ability to determine a law’s

39. Romer v. Evans, 517 U.S. 620, 632 (1996).

40. Farrell, supra note 11, at 8.

41. City of Cleburnc v. Cleburnc Living Ctr., 473 U.S. 432, 446 (1985).

42. Farrell, supra note 11, at 5 (“The term ‘motive’ is saved for the subjective motivations of individual
legislators.”).

43. Ira Michacl Heyman, The Chief Justice, Racial Segregation, and the Friendly Critics, 49 CALIF.
L. Riv. 104, 115-16 (1961).

44. Farrcll, supra note 11, at 8-9 (“[W]orthwhile distinctions [between legislative purpose and
legislative motive] are lost mainly due to the courts’ use of the terms interchangeably.”).

45. E.g., Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265 (1977) (“Rarely can it
be said that a legislature or administrative body operating under a broad mandate made a decision motivated
solely by a single concern, or even that a particular purpose was the ‘dominant’ or ‘primary’ one.”).

46. McGinnis v. Royster, 410 U.S. 263, 276 (1973).
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actual purpose,” while others have found a distinction between motive
and purpose unworkable.” Determining a law’s purpose may be
especially difficult where little or no legislative history exists, or where a
measure is a last-minute addition to an unrelated enactment.

Notwithstanding these problems, though, the Court has never said
purpose analysis is impossible. Indeed, if it were impossible, there could,
by definition, be no equal protection analysis, because there would be no
government interest or public value against which to measure the
classification so that a court could evaluate the rationality of the relationship
between the two. A court’s ability to understand a law’s purpose’zor at
least its ability to ferret out improper purpose’2is necessary if equal
protection review is to have any meaning.” Unlike individual motives,
the purpose of a law is a matter of public concern, and thus a proper
subject for judicial review. Even Justice Antonin Scalia, who was noted
for his criticisms of the indeterminacy of the use of things like legislative
floor speeches in attempting to understand why a legislature had passed a
law,” acknowledged the distinction between motive and purpose: Although
“discerning the subjective motivation of those enacting [a] statute is. ..
almost always an impossible task[,]” he observed, “it is possible to
discern the objective ‘purpose’ of a statute (i.e., the public good at which
its provisions appear to be directed)[.]”" And as Erwin Chemerinsky has
noted, courts are expected to focus on actual purpose when they apply
intermediate or strict scrutiny.”

47. E.g., David A. Strauss, Response Essay, The Name Game, CATO UnBoUND (Sept. 14, 2016),
https://www.cato-unbound.org/2016/09/14/david-strauss/name-game (“[J]udges might . . .. misapprehend ‘the
government’s truc ends. They might be mistaken about what rights the Constitution actually protects[,]™ or
“|tJhey might be wrong about what the constitutionally proper objectives of government are.”).

48. E.g., John Hart Ely, Legislative and Administrative Motivation in Constitutional Law, 79 YALE
L.J. 1205, 1217-21 (1970).

49. See, e.g., Romer v. Evans, 517 U.S. 620, 632 (1996) (“|E]ven in the ordinary equal protection case
calling for the most deferential of standards, we insist on knowing the relation between the classification
adopted and the object to be attained. The search for the link between classification and objective gives
substance to the Equal Protection Clause[.]”); Schweiker v. Wilson, 450 U.S. 221, 244 n.6 (1981) (Powell, 1.,
dissenting) (“Ascertainment of actual purpose to the extent feasible, however, remains an essential step in
cqual protection.”); Farrell, supra notc 11, at 21 (“Although the diflficultics with the idea of legislative
purpose are substantial, it is clear that it is relevant to constitutional adjudication.”).

50. See, e.g., Charles Tieler, The Reconceptualization of Legislative History in the Supreme Court,
2000 Wis. L. REv. 205, 217-20 (discussing Justice Scalia’s criticisms of legislative history).

51. Edwards v. Aguillard, 482 U.S. 578, 636 (1987) (Scalia, J., dissenting) (emphasis added).

52. Chemerinsky, supra note 24, at 410.
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[T]he difficulty of knowing actual purpose or the fact that the same law
could be both constitutional and unconstitutional depending on the
articulated purpose might be a reason never to inquire into actual purpose;

they are not reasons why rational basis review alone does not merit an

inquiry into the actual purpose of the law.”

In fact, despite its difficulty, for better or worse courts routinely
engage in a large amount of purpose analysis. In a wide-ranging historical
analysis of the history of judicial review of legislative purpose, Caleb
Nelson documents that, especially since the 1970s, analysis of purpose has
become a routine and accepted feature of constitutional law, and “judicial
inquiries into legislators’ true goals are now . .. widely accepted.” Thus,
“[i]n modern practice, one of the main reasons to hold a statute invalid ‘on
its face’ is that the statute was enacted for an unconstitutional purpose,
which taints all of its possible applications.”” Purpose analysis is not only
relevant to Fourteenth Amendment law. Writing in 1996, then-Professor
Elena Kagan similarly argued that “First Amendment law, as developed
by the Supreme Court over the past several decades, has as its primary,
though unstated, object the discovery of improper governmental motives.”

C. IMPROPER PURPOSES

Given the general principle of deference to legislators, under rational
basis review the primary objective of purpose analysis is to detect improper
purpose. In rational basis review, “improper purpose” most often is
synonymous with animus. It refers to a law which “appears to rest on an
irrational prejudice against” the group it affects,” manifests a
“bare . ..desire to harm” the group,” or that it is the product of “a
legislative process impelled by animus” against the group.” The key cases
that illustrate this form of improper purpose%2 a group of decisions that Dale
Carpenter has labeled an “animus quadrilogy,”* and which will be referred

53. Id.

54. Caleb Nelson, Judicial Review of Legislative Purpose, 83 N.Y.U. L. Rev. 1784, 1789 (2008). For
another wide ranging discussion, scc Calvin Masscy, The Role of Governmental Purpose in Constitutional
Judicial Review, 59 S.C. L. REv. 1, 2-6 (2007).

55. Nelson, supra note 54, at 1795; see Bhagwat, supra note 37, at 337 (“|T|he |Supreme| Court has
demonstrated both a willingness and an ability to identify and assess the legitimacy of the purposcs
underlying a variety of governmental actions.”).

56. Elena Kagan, Private Speech, Public Purpose: The Role of Governmental Motive in First
Amendment Doctrine, 63 U. Cur. L. Ruv. 413, 414 (1996). Although Kagan uses the term “governmental
motives,” this Article interprets that as referring to government purpose, not the personal motives of
individual legislators.

57. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450 (1985).

58. U.S. Dep’t ol Agric. v. Morceno, 413 U.S. 528, 534 (1973).

59. Dale Carpenter, Windsor Products: Equal Protection from Animus, in THE SUPREME COURT
REVIEW, 2013 183, 184 (Dennis J. Hutchinson ct al. eds., 2014); see Romer v. Evans, 517 U.S. 620, 634 (1996)
(holding that a classification violates equal protection where “the disadvantage imposed is born of animosity
toward the class of persons affected.”).

60. Carpenter, supra note 59, at 187.
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to at various points in this Article%2include United States v. Windsor,"
Romer v. Evans,” City of Cleburne v. Cleburne Living Center,” and U.S.
Department of Agriculture v. Moreno.”

While a legislature, not a court, may be in the best position to
determine how best to regulate various sectors of, for example, the
telecommunications industry, even if the effect of that regulation is to
advantage one sector and disadvantage another,” that sort of quotidian
legislative line-drawing is qualitatively and morally different from
government policies that emerge from “a legislative process impelled by
animus™® or which are made with “an evil eye and an unequal hand.””
Accordingly, the Supreme Court has said that the usual presumption of
constitutionality reflected in rational basis review does not apply where a
classification “proceeds along suspect lines”® or where there is “some
reason to infer antipathy.”” The government purposes behind a law must
at least be “legitimate and nonillusory.”” In Williamson, the Court
indicated that deference to hypothesized purposes reaches its limit where
a law involves “invidious discrimination.”” What makes the Court’s
animus cases distinctive in rational basis doctrine are their skepticism
toward hypothesized purposes” and their willingness to engage in more
rigorous assessment of the rationality between a law’s ends and means.”

While animus accounts for most of the situations where laws fail
rational basis review,” courts on rare occasions have found others as well.
In a property tax case, the Court held that equal protection was violated
when assessment practices, without any apparent legitimate purpose,
“systematically produced dramatic differences in valuation between

61. United States v. Windsor, 133 S. Ct. 2675, 2675—76 (2013) (striking down a federal law defining
marriage as the union of one man and one woman).

62. Romer, 517 U.S. al 620 (striking down a state constitutional amendment barring specilic legal
protection from anti-gay discrimination).

63. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 432 (1985) (striking down a city’s denial
of a special zoning permit for housing the cognitively disabled).

64. U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 528 (1973) (striking down a [cderal law denying
food stamps to unrclated persons living in a houschold).

65. See F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 315 (1993).

66. Carpenler, supra nole 59, at 184.

67. Yick Wo v. Hopkins, 118 U.S. 356, 37374 (1886).

68. Beach Commc’ns, Inc., 508 U.S. at 313.

69. Id. at 314.

70. McGinnis v. Royster, 410 U.S. 263, 276 (1973).

71. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 489 (1955).

72. Carpenter, supra note 59, at 190 (“The sometimes far-fetched and hypothesized rationalizations that
sulfice to sustain a law in ordinary rational-basis cascs don’t sullice once animus is detected.”).

73. Lawrence v. Texas, 539 U.S. 558, 580 (2003) (O’Connor, J., concurring) (observing that “[w]hen
a law exhibits such a desire to harm a politically unpopular group, we have applied a more searching form
ol rational basis review . . ..").

74. Susannah W. Pollvogt, Unconstitutional Animus, 81 Forbuam L. Rev. 887, 889 (2012) (“[W]hen
animus is found, it functions as a doctrinal silver bullet.”).
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petitioners’ recently transferred property and otherwise comparable
surrounding land.”” In recent years, several federal circuit courts have
held that sheer governmental favoritism or protectionism for one
business or economic group over another is not a constitutionally proper
purpose, though it is not fatal if it advances some independent legitimate
purpose such as public health or safety.”

With this brief background on purpose analysis, we are ready to turn
to same-sex marriage, responsible procreation, and what the confrontation
between the two should teach us about hypothesized purposes.

II. HYPOTHESIZING RESPONSIBLE PROCREATION

States defending their same-sex marriage bans in the Supreme Court,
as well as in lower federal court litigation that preceded Obergefell, took
pains not to argue that the bans were justified because gays and lesbians
were immoral or in some way unfit for marriage. They did not argue that
same-sex marriage posed any sort of social evil that their state lawmaking
processes were entitled to address. For example, the State of Michigan
told the Sixth Circuit in one of the cases that would later be consolidated
into Obergefell that “[b]y reaffirming the definition of marriage that has
always existed in Michigan, Michigan’s voters did not disparage other
relationships or deny the obvious point that same-sex couples can
provide loving homes.””

Of course, the states could hardly have argued otherwise. The Supreme
Court’s previous gay-rights decisions¥s Romer v. Evans,” Lawrence v.
Texas,” and United States v. Windsor™¥2 have collectively come to stand for
the principle that official government expressions of moral disapproval
toward homosexuality or same-sex relationships are not proper
government purposes.” Yet state officials undoubtedly must have
recognized that it would be difficult to defend their bans based on the
laws’ actual history, context, and effects, which will be described in

75. Allegheny Pittsburgh Coal Co. v. Cly. Comm’n of Webster Cty., 488 U.S. 336, 3471 (1989).

76. E.g., St. Joscph Abbey v. Castille, 712 F.3d 215, 222 (5th Cir. 2013) (explaining that “protecting or
favoring a particular intrastate industry”%2in this case, the funeral industry%2is not a legitimate government
purpose il it cannot “be linked to advancement of the public interest or gencral wellare”); Craigmiles v.
Giles, 312 F.3d 220 (6th Cir. 2002) (reaching the same conclusion as St. Joseph Abbey). But see Sensational
Smiles, LLC v. Mullen, 793 F.3d 281, 286 (2d Cir. 2015) (disagreeing in dicta with cases like St. Joseph Abbey
and Craigmiles because “the Supreme Court has long permitted state economic favoritism of all sorts, so long
as that favoritism does not violate specific constitutional provisions or federal statutes.”).

77. Bricl [or Mich. Dclendants-Appellants at 4, DeBoer v. Snyder, 772 F.3d 388 (6th Cir. 2014)
(No. 14-1341).

78. Romer v. Evans, 517 U.S. 620 (1996).

79. Lawrence v. Texas, 539 U.S. 558, 558 (2003).

80. United States v. Windsor, 133 S. Ct. 2675 (2013).

81. See, e.g., Carpenter, supra note 59, at 188 (“These three momentous decisions involving gay rights
cumulatively make it clear that the perceived social harm of homosexuality, along with simple moral
disapproval of it, is no longer a proper basis on which to carve out gay people from legal protection.”).
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Part III. The evidence pointed to the sort of official government animus
that could be fatal to the laws even under rational basis review. Thus, if
laws excluding same-sex couples from marriage were to survive judicial
scrutiny, it would be necessary for states to deny that there was any
animus involved,” then to argue that the classifications were rationally
related to some legitimate government interest.

The states relied primarily on the hypothesized purpose of responsible
procreation. Under the Supreme Court’s rational basis cases, the states
argued, such a hypothesized purpose must be accepted even if there is no
specific evidence for it in the legislative and public discourse at the time
the bans were adopted. “It matters not,” Ohio’s brief told the Supreme
Court, “if the reasons offered in court are [actually] the reasons why
lawmakers (or voters) approved the law.”™

According to the states, using marriage law to promote “responsible
procreation” meant taming the wayward behavior of some heterosexuals,
not disparaging homosexuals. Michigan’s brief to the Court encapsulated
the responsible procreation argument:

[M]arriage as a public institution¥2 separate from other relationships that

have an emotional connection¥zsprings from a feature of opposite-sex

relationships that is biologically different than all other relationships

(including opposite-sex platonic friendships and same-sex relationships):

the sexual union of a man and a woman produces something more than

just an emotional relationship between two people’zit produces, without

the involvement of third parties or even a conscious decision, the

possibility of creating a new life. Michigan’s marriage definition is designed

to stabilize such relationships, to promote procreation within them, and to

be the expected standard for opposite-sex couples engaged in sexual

relations.™

Similarly, Kentucky told the Court that “[e]ncouraging, promoting,
and supporting the formation of relationships that have the natural ability
to procreate furthers the Commonwealth’s fundamental interest in
ensuring humanity’s continued existence.”” Tennessee said that “marriage
cannot be divorced from its procreative purpose,” and that under rational
basis review, “[a]ny charge that the State’s traditional definition of
marriage does not do enough, or even that it does too much, to further the
State’s interest must be disregarded in the constitutional analysis.”"

82. See, e.g., Brief for the Respondents at 11, DeBoer, 135 S. Ct. 1040 (No. 14-571) (“Responding to
the reality that a man and a woman arc generally able (o create new life neither discriminates nor entails
animus at all.”).

83. Bricl [or Respondent at 52, Obergelell v. Hodges, 135 S. Ct. 2584 (2015) (No. 14-556) (ciling
U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980)).

84. Id. at 32.

85. Brief for Respondent at 29-30, Bourke v. Beshear, 135 S. Ct. 1732 (2015) (No. 14-574).

86. Brief for Respondents at 39, Tanco v. Haslam, 135 S. Ct. 1732 (2015) (No. 14-562).

87. Id. at 40.
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Responsible procreation was a hypothesized purpose, because the
states made no effort to argue that taking action to address irresponsible
heterosexual procreation was in fact on the minds of legislators or voters
who had approved the anti-gay marriage laws. Rather, in Obergefell and
other marriage cases, courts were presented with what one state called a
“theory” of marriage that was centered on procreation,” together with an
argument that it was not improper discrimination to exclude from
marriage a group that was not capable of natural procreation. Even if
allowing homosexuals to marry did not directly promote responsible
procreation among heterosexuals, the states were never able to
coherently explain why they found it necessary to categorically exclude
gays and lesbians from marriage, while still allowing elderly or sterile
heterosexuals to marry. But according to the states, rational basis review
must be tolerant of such illogic. Michigan’s brief argued that lawmaking
on a matter like marriage was entitled to “the benefit of every doubt.”™

In the lower court marriage cases, countless pages of briefing and
opinions were devoted to advancing, refuting, and evaluating the
responsible procreation argument, and from this litigation history, one
could reasonably conclude that “responsible procreation” was the primary
legal scaffolding on which the state marriage bans rested.” In defense of
their marriage bans states also offered various arguments about
federalism,” the democratic process,” or the merits of moving slowly on a
controversial question of social change.” But these arguments mostly
amounted to calls for judicial abstention or attempts to distinguish the
Court’s earlier pro-gay marriage decision in Windsor, not government
purposes that could be examined under equal protection methodology.
As the purported purpose behind the marriage bans, one form or

88. Reply Bricl for the Appellants at 17-18, Baskin v. Bogan, 766 F3d 648 (7th Cir. 2014) (Nos. 14-
2386, 14-2387, 14-2388) (“With the State’s theory, we know what marriage means (recognition and regulation
of the prelerred mode of begetting and raising children) and have thousands of years ol cxpericnee o
support it and define its limits.”).

89. Bricl for the Respondents, supra nole 83, at 30.

90. See Julic A. Nicc, The Descent of Responsible Procreation: A Genealogy of An Ideology,
45 Loy. L.A. L. Ruv. 781, 788 (2012) (calling responsible procreation “the last defense standing” for
the marriage bans); Jeflrcy Rosen, The Laughable Argument Against Gay Marriage, NEw REPUBLIC
(Mar. 26, 2013), https:/newrepublic.com/article/112778/supreme-court-gay-marriage-case-2013-
laughablc-argument (“Because the real reasons that motivated California volers (o oppose gay
marriage have been ruled out of bounds by the Court, |defenders of the state’s ban] ... have been
forced to rest their entire case on the state’s interest in promoting ‘responsible procreation.’”).

91. E.g., Bricl [or Respondent, supra note 83, at 16-17 (arguing that a [cderal constitutional rule
requiring Ohio to recognize out of state same-sex marriages would undermine federalism).

92. E.g.,id at 21 (“Each State’s people, through representatives or referenda, retain authority to decide
most policy questions.”).

93. E.g., Bricf for Mich. Defendants-Appellants, supra note 77, at 41(“A rational voter might worry
about the law of unintended consequences, and might conclude that there is some risk that changing the
definition of marriage to remove its inherent connection to procreation might undermine the value of
marriage in the long term ... .”).
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another of the “responsible procreation” argument was almost always at
the center.

The pedigree of the responsible procreation argument suggests that
it was developed at least in part as a way of diverting attention away
from the negative legislative and public attitudes that had marked the
discourse over gay marriage (and gay rights generally) in the 1990s but
which could not be defended under the Court’s more recent cases.”
Responsible procreation added substance to the inherently circular
argument that, because marriage has long been defined in Western
culture as exclusively heterosexual, it should therefore continue to be
defined that way.” According to one account, the basis for the
responsible procreation argument in defense of the marriage bans “first
surfaced in the 1990s in law review articles and presentations” by two
legal academics associated with social conservative causes and litigation,
Lynn Wardle and Teresa Collett.”

For many of their opponents, the same-sex marriage bans seemed to
be based on little more than anti-gay animus. But the states may have
calculated that federal courts, including the Supreme Court, would be
reluctant to strike down the laws on that basis because doing so might be
perceived as attributing bigotry to millions of voters and legislators (even
though indicia that a law represents official government animus do not
depend on the subjective motives of individual voters or legislators).”
And so, the central role of responsible procreation in the marriage
litigation suggests a gamble by states that, so long as nothing more
stringent than rational basis review was held to apply, courts were unlikely
to strike down marriage bans based on a finding of improper purpose
standing alone, and that one or more elaborately developed hypothesized
purposes would survive the deferential form of ends/means analysis the
states argued must apply in these cases. After all, a few judges, especially
in early state court marriage cases, readily embraced the “responsible
procreation” argument and deemed it sufficient grounds for dismissing
suits brought by gay and lesbian couples seeking to marry.”

But this strategy proved risky, and lower federal courts often balked
at the flimsiness and illogic of the responsible procreation argument. In
his Seventh Circuit opinion striking down Indiana’s gay marriage ban,

94. See Carpenter, supra note 59, at 187.

95. See Nice, supra note 9o, at 787-88.

96. Rosen, supra note go.

97. See Carpenter, supra note 59, at 243 (describing animus analysis as relying on objective factors
such as “considcrations of text, context, Iegislative procedure and history, actual cllcets, and pretext.”).

08. See, e.g., Hernandez v. Robles, 855 N.E.2d 1, 3 (N.Y. 2006) (plurality opinion) (“The Legislature
could find that unstable relationships between people of the opposite sex present a greater danger that
children will be born into or grow up in unstable homes than is the case with same-sex couples, and thus
that promoting stability in opposite-sex relationships will help children more.”); Morrison v. Sadler,
821 N.E.2d 15, 24 (Ind. Ct. App. 2005).
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Judge Richard Posner provided an especially tart critique of the
argument that banning gay marriage was necessary to promote responsible
heterosexual procreation:

Indiana’s government thinks that straight couples tend to be sexually

irresponsible, producing unwanted children by the carload, and so must be

pressured (in the form of governmental encouragement of marriage
through a combination of sticks and carrots) to marry, but that gay
couples, unable as they are to produce children wanted or unwanted, are
model parentsY2model citizens really’z2so have no need for marriage.

Heterosexuals get drunk and pregnant, producing unwanted children;

their reward is to be allowed to marry. Homosexual couples do not

produce unwanted children; their reward is to be denied the right to
marry. Go figure.”

In Obergefell, the Supreme Court rejected the “responsible
procreation” theory in one paragraph, calling it “wholly illogical to believe
that state recognition of the love and commitment between same-sex
couples will alter the most intimate and personal decisions of opposite-sex
couples,” and saying the theory “rests on a counterintuitive view of
opposite-sex couple’s decisionmaking processes regarding marriage and
parenthood.”" Although the Court did not evaluate the responsible
procreation theory under the methodology of equal protection, we can
infer that the Court would not have found the theory to survive even
rational basis review.

But this passage from Obergefell feels like something of a cheat. It
states a conclusion, not an analysis. The Court did not seriously engage
with the outsized role that hypothesized purposes had played in the
states’ defense of their marriage bans, and it thus missed an opportunity
to consider how hypothesized purposes can be abused and how to
impose some discipline on their use.

III. CouLbp THE CoURT HAVE ANALYZED THE SAME-SEX
MARRIAGE BANS FOR ANIMUS?

State officials defending their mini-DOMAs frequently pointed to
what they characterized as a robust and admirable public debate over
same-sex marriage.” Yet despite these encomia to the democratic
process, the defendants’ briefs were typically devoid of almost any
discussion about the specifics of the debate over same-sex marriage that

99. Baskin v. Bogan, 766 F.3d 648, 662 (7th Cir. 2014).

100. Obergefell v. Hodges, 135 S. Ct. 2584, 2607 (2015) (quoting Kitchen v. Herbert, 755 F.3d 1193,
1223 (10th Cir. 2014)).

1o1. Id.

102. See, e.g., Briefl for Mich. Respondents at 10, DeBoer v. Snyder, 135 S. Ct. 1040 (2015) (No. 14-571)
(“The liberty to engage in self-government is the fundamental right at stake in this case . . .. The issue of how
to define marriage has been subject to a vigorous debate that is still ongoing. .. .[and] should continue
without judicial interference.”).
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had occurred in their states. For example, while Michigan’s brief to the
Supreme Court in Obergefell repeatedly invoked the right of voters to
participate in a democratic process of deciding their state’s marriage
laws, the closest it came to connecting this process with actual reasons for
why voters banned gay marriage in 2004 was when it asserted, without
citation to any evidence, that voters had “recognized that what makes
marriage unique is the capacity to create children.”"

Such reticence raises suspicion. After all, the issue of marriage
equality has had a very high profile in American politics and law since
the 1990s, and the history and circumstances of the state marriage bans
were familiar to virtually everyone who participated in the litigation over
their constitutionality. As the Supreme Court would observe in Obergefell,
same-sex marriage had been the subject of “referenda, legislative
debates, and grassroots campaigns, as well as countless studies, papers,
books, and other popular and scholarly writings.”** Indeed, Michigan’s
brief said the “vigorous debate” over gay marriage was “still ongoing.””
Yet the briefs of the states in the Supreme Court revealed virtually
nothing about the substance of this debate. Reading these briefs, one
might have concluded that the public record was almost entirely devoid
of explanations for why legislators and voters had decided to ban same-
sex marriage.

In fact, the state defendants had good reasons to avoid discussing
the history, context, and effects of the marriage bans, because such an
inquiry would have yielded considerable evidence from which animus
could be inferred. Some of that evidence is relevant to this Part because,
before proceeding to assess the use of hypothesized purposes as a
doctrinal question, it is useful to briefly consider how and why the
marriage bans actually came to be. A full-blown equal protection
analysis¥2the sort that a stronger opinion in Obergefell could have
provided¥2is beyond the scope of this Article. But even a quick appraisal
of the actual purposes of the marriage bans will put us in a better
position to understand why states were forced to make such aggressive
use of hypothesized purposes and to assess whether the use of such
justifications was appropriate. The discussion in this Part paves the way
for points made in later Parts regarding the framing of discriminatory
classifications,™ the difference between hypothesized purposes and post
hoc rationalizations,”” the relationship between hypothesized purposes

103. Id. at 4.

104. Obergefell, 135 S. Ct. at 2605.

105. Briel for Mich. Respondents, supra note 102, at 10.
106. See infra Part IV.A.

107. See infra Part IV.B.
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and animus analysis,"" and about the relationship between hypothesized
purposes and direct democracy."”

In assessing the marriage bans for animus, the following arguments
draw on the framework suggested by Professor Carpenter, the leading
expositor of the Court’s animus cases. Government action is animus “when,
to a material degree, it aims ‘to disparage and to injure’” or reflects “the
simple desire to harm (in a tangible and/or intangible way) [a] group of
people.” Carpenter explains, “[t]he inference that animus was a
material influence in the government’s decision is drawn from a totality
of the evidence rather than from a mechanical rule.””” The relevant
factors include:

1 statutory text;

1 “the political and legal context of passage, including a historical
background demonstrating past discriminatory acts, and a departure
from the usual substantive considerations governing the decision”;

7 “the legislative proceedings, including evidence of animus that can be
gleaned from the sequence of events that led to passage, the legislative
procedure, and the legislative history accompanying passage”;

1 “the law’s harsh real-world impact or effects, including injury to the
tangible or dignitary interests of the disadvantaged group”; and

1 “the utter failure of alternative explanations to offer legitimate ends
along with means that really advance those ends.”""
I focus on history, context, and effects. First, then, consider some history and
the context in which the state bans on same-sex marriage were enacted.

A. THE REACTIVE NATURE OF THE SAME-SEX MARRIAGE BANS

The contemporary controversy over same-sex marriage shows a
pattern: The statutory and constitutional bans on gay marriage that
began in the 1970s and accelerated in the 1990s and 2000s were enacted
in reaction to advancements gays and lesbians were making in state
courts, legislatures, and American culture."” Laws underscoring the
traditional definition of marriage were enacted in response to a concrete
social phenomenon: Gays and lesbians had begun seeking’ and, in some
states, would eventually begin winning’ marriage rights.

Although opposite-sex marriage had always been assumed in all
states, no state expressly defined marriage as a union between a man and

108. See infra Part V.

109. See infra Part VI

110. Carpenter, supra nole 59, at 186.

111. Id. at 245.

112. Id. at 245-46.

113. For treatment of this history, sce generally MicHAEL J. KLARMAN, FrRoM THE CLOSET TO THE ALTAR:
Courts, BACKLASH, AND THE STRUGGLE FOR SAME-SEX MARRIAGE (2013) (documenting the history of the
marriage equality movement).
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a woman before Maryland did so in 1973 “in an apparent response to
attempts by same-sex couples to obtain marriage licenses.”" Two
decades la}ter, in 1993, a decision of the Hawaii Supreme Court in Baehr

v. Lewin'®
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