Grasping Fatherhood
in Abortion and Adoption

MALINDA L. SEYMORE*

Biology makes a mother, but it does not make a father. While a mother is a legal parent
by reason of her biological relationship with her child, a father is not a legal parent unless
he takes affirmative steps to grasp fatherhood. Being married to the mother at the time of
conception or at the time of birth is one of those affirmative steps. But if he is not married
to the mother, he must do far more before he will be legally recognized as a father.
Biology is often presented as a sufficient reason for this dichotomy¥sit is easy to identify
the mother of each child. But aside from the biological, there are historical, social, and
political reasons for recognizing mothers as legal parents while disregarding legal
parenthood for nonmarital fathers.

This Article seeks to unpack the distinctions drawn between biological mothers and
biological fathers in decisions about abortion and adoption placement. Both decisions are
given to the sole discretion of the mother under current law, while such unilateral
decisionmaking seems to make sense only in the context of abortion. Once a child is born,
and a decision is being made about whether to parent the child or to place the child for
adoption, there is less justification for excluding the biological father. This Article
explores notions of fatherhood and how fatherhood has changed in society to show how
the legal standards have lagged behind those societal changes. The Article concludes with
a proposal on how courts should address birth fathers’ rights in adoption to provide
greater protection for those rights.

* Professor of Law, Texas A & M University School of Law. I am very appreciative of the support of
my institution in many ways, and in particular through a very generous research grant. A special thanks to the
students in my Fatherhood & the Law seminar, who eagerly engaged in this topic’zand many other
topics¥2so relevant to American [amilics today. T also appreciate the input of participants at the 2016
Adoption Initiative Conference co-sponsored by St. John’s University and Montclair State University; your
comments on an earlier draft were extremely helpful. As is the custom in adoption research, I wish to
acknowledge my place in the adoption constellation: I am the single adoptive mother of two children. We
have no daddy in our family, but my children’s’ birth parents, both mothers and fathers, are still felt in their
absence. This Article is dedicated to Patrick, who set me on this path.
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[F]atherhood is a social invention.
Y Margaret Mead'

[TThe obvious natural law that every child born into the world has a right
to fatherhood, as well as to motherhood, has not yet been recognized.
% W. Clark Hall’

Adoption seems to be like abortion. The final decision seems to be with the
woman and not with the man. A part of me it angers, and a part of me feels
like there is nothing you can do about that. The difference is biological.

% Don, a birth father’

1. James Garbarino, The Soul of Fatherhood, in Farii:riioon: RuSEARCIL INTERVENTIONS AND PoLICIES
11, 13 (H. Elizabeth Peters ct al. eds., 2000) (quoting MARGARET MEAD, MALE AND FEMALE: A STUDY OF THE
Sexes IN A CHANGING WORLD 170 (Perennial ed. 2001)).

2. Rebecca Probert, Recording Births: From the Reformation to the Welfare Reform Act, in BIRTH
RiTES AND RiGHTS 171, 171 (Fatemeh Ebtehaj et al. eds., 2011) (internal citation omitted) (quoting
W. CLARKE HaLL, THE STATE AND THE CHILD 133 (1917)).

3. MARY MARTIN MASON, OUT OF THE SHADOWS: BIRTHFATHERS’ STORIES 33 (1995).
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This is it. This is the life I want and the life I got. In fact, it’s the life I never
thought I’d get. An Avenger. Someone’s father. And in love with you.
Y Luke Cage, Avenger'

INTRODUCTION

Biology makes a mother, but it does not make a father. A mother is
a legal parent by reason of her biological relationship with her child. A
father is not a legal parent unless he takes affirmative steps to grasp
fatherhood.” Being married to the mother at the time of conception or at
the time of birth is one of those affirmative steps.’ If he is not married to
the mother, he must do far more before he will be legally recognized as a
father.’

There are certainly practical reasons for this dichotomy%2it is easy
to identify the mother of each child while the child is in utero and as she
gives birth to the child, while it is far more difficult to identify the father,
who could be anywhere while the mother is pregnant and at the time of
birth.* Aside from the biological, there are historical, social, and political
reasons for recognizing mothers as legal parents while disregarding legal
parenthood for nonmarital fathers. This Article seeks to unpack the
distinctions drawn between biological mothers and biological fathers in
decisions about abortion and adoption placement. Both decisions are
given to the sole discretion of the mother under current law, while such
unilateral decisionmaking seems to make sense only in the context of
abortion. Once a child is born, and a decision is being made about
whether to parent the child or to place the child for adoption, there is
less justification for excluding the biological father. Yet, adoption law
regularly ignores the biological father. He is viewed as the spoiler, the
person destined to spoil the adoption plans of the birth mother and
prospective adoptive parents, not as the parent.” The standard for legal

4. Jeffrey A. Brown, Superdad: Luke Cage and the Heroic Fatherhood Ideal in the Contemporary
Marvel Universe, in MARVEL, Cowmics’ CIviT, WAR AND THE AGE OF TERROR: CRITICAT. ESSAYS ON THE
Comic Saga 134 (Kevin Michacl Scotl ¢d., 2015) (quoting Luke Cage’s words from Brian Michacl
Bondis’ The Pulse #14 (2006), in an essay discussing the centrality of fatherhood to this Avenger hero).

5. See, e.g., Adoplive Couple v. Baby Girl, 133 S. CL 2552, 2557 (2013); Lchr v. Robertson,
463 U.S. 248, 261 (1983); Caban v. Mohammed, 441 U.S. 380, 391 (1979); Quilloin v. Walcott, 434 U.S. 246,
256 (1978); Stanley v. Illinois, 405 U.S. 645, 651 (1972).

6. Richard Collier, Fatherhood, Law and Fathers’ Rights: Rethinking the Relationship Between
Gender and Welfare, in Ricurts, GuNpER AND Famiy Law 119, 122 (Julie Wallbank et al. eds., 2010).

7. Lehr, 463 U.S. at 2671.

8. As with so many issues, medical advances are changing this fact. In utero paternity testing has
been available since 1997. Y. M. Dennis Lo ct al., Presence of Fetal DNA in Maternal Plasma and
Serum, 350 LANCET 485, 486 (1997). Since 2009, a noninvasive test of a pregnant woman’s blood can
reveal paternity. Jasenka Wagner ct al., Non-Invasive Prenatal Paternity Testing from Maternal Blood,
123 INT'L J. LEGAT. MED. 75, 78 (2009).

9. See Elizabeth Brandt, Cautionary Tales of Adoption: Addressing the Litigation Crisis at the
Moment of Adoption, 4 WaITTIER J. CHILD & FAM. Apvoc. 187, 196 (2005); see Charlene E. Miall &
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fatherhood seems to rest on an assumption that fathers are generally
uninterested in their children.

This Article will explore notions of fatherhood and how fatherhood
has changed in society to show how the legal standards have lagged
behind those societal changes. Next, this Article will examine how
decisions by fathers have been and should be treated in abortion and
adoption. Finally, this Article will posit a new theory of fatherhood that
should change the legal landscape for fathers seeking a decisionmaking
role in parenting or placing a child for adoption.

I. FATHERHOOD

The story we tell about fatherhood is full of contradictions.” We
recite a history of the patriarch, who owned his child and had sole
authority to control that child, a right often exercised cruelly.” We televise
the “Father Knows Best” world of a fatherhood comprised of distant
bread-winning and advice-giving.” We profess an evolutionary biology
theory of fatherhood that emphasizes procreation, not parenting.” We

Karen March, Community Attitudes Toward Birth Fathers” Motives for Adoption Placement and Single
Parenting, 54 FaM. REL. 535, 543 (2005) (“[U]nwed birth [athers have historically been stigmatized as
rogues, scoundrels, unscrupulous cads, Don Juans, phantom fathers, troubled fathers, or fathers who
causc trouble.”).

10. DEBORAH LUPTON & LESLEY BARCLAY, CONSTRUCTING FATHERHOOD: DISCOURSES AND EXPERIENCES 9
(1997) (“|Flatherhood is a phenomenon around which there currently exist many and often competing
discourses.”); Richard Collicr, Fathers, Birth and Law, in BIRTH RITES AND RIGHTS 151 (Falcmch Ebtchaj
et al. eds., 2011) (“Work has explored the diverse and often contradictory nature of the ideas about
fathcrhood that circulate across a range of institutional and cultural contexts pertaining to law.”); ESTHER
Durmort, INtiMate Fariirioon: A SocioLoGICAL ANALYSIS 7 (2008) (describing the three paradoxes of
fatherhood); Deborah L. Forman, Unwed Fathers and Adoption: A Theoretical Analysis in Context,
72 TeEX. L. REV. 967, 970 (1994) (“[J]udicial decisions and the statutes they interpret reveal a profound
ambivalence about fatherhood . . ..”).

11. LUPTON & BARCLAY, supra note 10, at 14 (citing Joscph Pleck, American Fathering in Historical
Perspective, in CUANGING MEN: Niw DIrRECIIONS IN RisiArCi ON MEN AND MAscULINITY 83—-97 (Michael
S. Kimmel ¢d., 1987)). There are sources that arguc that patriarchs during the sixtcenth and nincteenth
centurics “took on nurturing as well as protcctive qualitics.” BRID FEATHERSTONE, CONTEMPORARY
FarnerinG: Turory, Poricy AND Pracrict 41 (2009). Featherstone argues that, while there were class
differences, lathers of that era were “actively engaged in nurturing and educating their children.” Id.

12. LuprroN & BArCLAY, supra note 10, at 14 (citing Joseph Pleck, American Fathering in Historical
Perspective, in CHANGING MEN: NEwW DIRECTIONS IN RESEARCH ON MEN AND MASCULINITY 83-97
(Michael S. Kimmel ed., 1987)).

13. RoBrry Trivirs, NATURAL SELECIION AND SociAL Tuuory: SeLictip Papirs or RoBurtr TRIVERS
(2002); PETER B. GrAY & KERMYT G. ANDERSON, FATHERHOOD: EVOLUTION AND HUMAN PATERNAL
Buuavior (2010); FEATIERSTONL, supra note 11, at 9o (quoting David Popenoe, Life Without Father, in
Lost FATHERS: THE POLITICS OF FATHERLESSNESS IN AMERICA 36 (Cynthia R. Danicls cd., 1998) (“Mcn arc
not biologically as attuned to being committed fathers as women are to being committed mothers. The
evolutionary logic is clear. Women, who can bear only a limited number of children, have a great
incentive to invest their energy in rearing children, while men, who can father many offspring, do not.
Left culturally unregulated, men’s sexual behavior can be promiscuous, their paternity casual, their
commitment to families weak.”)).



May 2017] GRASPING FATHERHOOD IN ABORTION AND ADOPTION 821

ascribe a desire to avoid parenthood to most men.” And we accept a
view of fatherhood that posits a high level of disinterest in children, and
especially in the day-to-day parenting of children.” At the same time, we
advance a romanticized version of fatherhood that dooms the children of
single mothers,” that valorizes even minor efforts at parenting by
fathers,” and that fails to recognize as family those family-like units that
lack a father.”™ It is likely impossible to formulate a unitary theory of
fatherhood or to construct a singular history that accounts for fatherhood
across time. However, there are some consistent threads.

14. Annette Holland, Fatherhood in Transition: Men Finding Their Feet as Fathers, 20 AusTL. J. EARLY
CuiLpnoop 7, 8 (1995); Anne B. Brodzinsky, Surrendering an Infant for Adoption: The Birthmother
Experience, in Tt PsyclioLoGy or ADOPLION 295, 315 (David M. Brodzinsky & Marshall D. Schecter eds.,
1990) (speculating that the vast majority of birth fathers are “continuing in the centuries-old tradition of
abdication of responsibility”).

15. See, for example, Stanley v. lllinois, 405 U.S. 645, 654 (1972), where the Court notes that
Ilinois deemed that “most unmarried [athers arc unsuitable and neglectful parents.” Fathers who
desire to engage in more involved caretaking often face pervasive “cultural forces that discourage
paternal carcgiving.” Holning Lau, Shaping Expectations About Dads as Caregivers: Toward an
Ecological Approach, 45 HoFsTRA L. REV. 181, 183 (2016).

We are surrounded by a culture that continues to treat childcare as the domain of women.
Consider when a man prepares to become a father. He will likely learn that his employer offers
no paternity Icave, cven though it grants Icave to necw mothers. If the father decides to stay
home anyway, he will probably search for activities to enjoy with his child and encounter
numecrous classes called “Mommy and Me,” as though [athers do not belong. While running
errands with his little one, he may need to take a diaper changing break, only to find that
changing tables arc located cxclusively in women’s restrooms. As the [ather shops for baby
supplics, he will surcly discover countless advertiscments deploying “mothers know best”
rhetoric that questions the competency of fathers. All of these moments produce cultural
messages that men are not suited for¥z or are not expected to perform¥% caregiving.

Id. al 182-83.

16. VaLerie PoLakow, Lives oN 1ie EpGr: SINGLE Mor1ers AND TuEIR CIILDREN IN 111E OTHER
AMERICA (1993); Sara McLanahan ct al., The Causal Effects of Father Absence, 39 ANN. REv. Soc. 339
(2013) (finding negative effects of father absence on offspring well-being, in particular for outcomes
such as high school graduation, children’s social-cmotional adjustment, and adult mental health);
ANNA GAVANAS, FATHERHOOD POTITICS IN THE UNITED STATES: MASCULINITY, SEXUALITY, RACE, AND
MARRIAGE (2004) (discussing studies related to fatherlessness).

17. Mary Becker, Maternal Feelings: Myth, Taboo, and Child Custody, 1 S. CA1.. REV. L. & WOMEN’S
Stub. 133, 163 (1992). It notes that in child custody cases using the primary caregiver standard judges tend
to reward fathers: “68% of the cases appealed involved [athers who reccived custody at the trial court
level even though the mother seems to have been the primary caretaker and fit.” Id. at 194. Becker found
that judicial bias in favor of fathers was most likely to occur when “(1) the fathers did more than the
average [ather; (2) the mothers ‘voluntarily’ scparated [rom the children at some point [or some rcason;
(3) the mothers were sexually active outside the marriage.” Id. at 195-96 (internal citations omitted). But
see Kathryn L. Mecrcer, A Content Analysis of Judicial Decision-Making¥sHow Judges Use the Primary
Caretaker Standard to Make a Custody Determination, 5 WM. & Mary J. WOMEN & L. 1, 114 (1998)
(finding that women arc more likely to receive custody under the primary caretaker presumption).

18. Malinda L. Seymore, Sixteen and Pregnant: Minors’ Consent in Abortion and Adoption, 25 YALE
J.L. & FeMINiSM 99, 113 (2013) (citing REGINA G. KUNZEL, FALLEN WOMEN, PROBLEM GIRLS: UNMARRIED
MOTHERS AND THE PROFESSIONALIZATION OF SOCIAL. WORK, 1890-1945 129 (1995)).
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A. A NONMARITAL FATHERHOOD IN LAW

“Marriage has . .. historically played a central role in how law has
sought to attach men to their children.”” Absent marriage, men had no
legal connection to their children. Under English common law, an out-of-
wedlock child was “the son of no one,” with no rights of inheritance, and
“the son of the people,” whose only custodian was the church.” By the
end of the eighteenth century, unwed mothers had the right to custody of
their nonmarital children, but unwed fathers were excluded.” Since
unwed fathers had no legal rights or obligations to their nonmarital
children, unwed mothers had sole decisionmaking authority, including
decisions about adoption of their children.” Chief Justice Warren Burger
of the Supreme Court explained why he found it appropriate to exclude
unwed fathers from legal parenthood:

I believe that a State is fully justified in concluding, on the basis of

common human experience, that the biological role of the mother in

carrying and nursing an infant creates stronger bonds between her and the
child than the bonds resulting from the male’s often casual encounter. This
view is reinforced by the observable fact that most unwed mothers exhibit

a concern for their offspring either permanently or at least until they are

safely placed for adoption, while unwed fathers rarely burden either the

mother or the child with their attentions or loyalties. Centuries of human
experience buttress this view of the realities of human conditions and
suggest that unwed mothers of illegitimate children are generally more
dependable protectors of their children than are unwed fathers. While
these, like most generalizations, are not without exceptions, they
nevertheless provide a sufficient basis to sustain a statutory classification
whose objective is not to penalize unwed parents but to further the welfare

of illegitimate children in fulfillment of the State’s obligations as parens

patriae.”

It was not until a series of Supreme Court cases starting in the 1970s that
unwed fathers¥z at least some of them¥. were recognized as legal fathers.

19. Collicr, supra note 6, at 122; Lehr v. Robertson, 463 U.S. 248, 256-57 (1982) (“The institution
ol marriage has played a critical rolc . . . in delining the legal entitlements of family members. .. .");
Collier, supra note 10, at 153 (“Marriage has played a pivotal role in how law has historically attached
men to their children.”).

20. Ruth-Arlene W. Howe, Legal Rights and Obligations: An Uneven Evolution, in YOUNG
UNWED FATHERS: CHANGING ROLES AND EMERGING POLICIES 141, 143 (Robert I Lerman & Theodora J.
Ooms eds., 1993); Bonnie Steinbock, Defining Parenthood, in FRirpOM AND RESPONSIBILITY IN
Rupropuctive Cuoict: 107, 119 (J. R. Spencer & Antje du Bois-Pedain eds., 2006); Ruth Deech, The
Rights of Fathers: Social and Biological Concepts of Parenthood, in PARENTHOOD IN MODERN SOCIETY:
LrGAL AND SociAL IssuEs For THE TWENTY-Fikst CuNtUry 19, 20 (John Eekelaar & Petar Sarcevil
cds., 1993) (“[T]he illegitimatce child historically was filius nullius”).

21. Howe, supra note 20, at 143; Mary LYNDON SHANLEY, MAKING BaBies, MAKING Famivizs: WHAT
MATTERS MOST IN AN AGE OF REPRODUCTIVE TECHNOLOGIES, SURROGACY, ADOPTION, AND SAME-SEX AND
UNWED PARENTS 4849 (2001).

22. Steinbock, supra note 20, at 119.

23. Stanley v. Illinois, 405 U.S. 645, 665-66 (1972) (Burger, C.J., dissenting).
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Stanley v. Illinois is the seminal case in recognizing parental rights of
unwed fathers.” Peter Stanley sought recognition as a legal father after
the death of the mother of his three children, with whom he
“lived . . . intermittently for 18 years.”” Peter Stanley and Joan Stanley
were not married. As the Court noted, “[i]t is undisputed that he is the
father of these children, that he lived with the two children whose
custody is challenged all their lives, and that he has supported them.””
After the death of Joan Stanley, the State of Illinois began dependency
proceedings and declared the children wards of the state because they
had no living parent.” As an unwed father, Peter Stanley was not a
parent under Illinois law.” The Supreme Court recognized that “the
private interest here, that of a man in the children he has sired and
raised, undeniably warrants deference and, absent a powerful
countervailing interest, protection.”” The Court rejected the State’s
claim that “Stanley and all other unmarried fathers can reasonably be
presumed to be unqualified to raise their children.”” Instead, if the State
wished to declare Stanley unfit, it would have to do so after a hearing
where he was proven unfit.”

The Court’s explanation of why Stanley qualified as a legal parent
with constitutionally protected rights was sparse. It appeared to be more
than biology, as the Court noted that he both “sired” and “raised” his
children.” And in dissent, Chief Justice Burger described him as “a
somewhat unusual unwed father, namely, as one who has always
acknowledged and never doubted his fatherhood of these children. He
alleges that he loved, cared for, and supported these children from the
time of their birth until the death of their mother.”” Were these
attributes necessary to Stanley’s claim of legal fatherhood? It seemed so
in the Supreme Court’s next case examining the rights of unwed fathers.

24. Seeid.

25. Id. al 646.

26. Id. at 650 n.4. In dissent, Chief Justice Burger takes a more jaundiced view of Stanley as an
involved father, noting that he had already [found another family to take custody of his children after the
death of his wile, and that he “scemed, in particular, to be concerned with the loss of the wellare
payments he would suffer as a result of the designation of others as guardians of the children.” Id. at 667.
Furthermore, at a time when the State of Illinois belicved that the Stanleys were marricd, onc child had
been removed from their care for neglect. /d.

27. 1d.

28. Id. at 650 (quoting ILL. Ruv. Star. ch. 37, § 701-14 (defining a parent as “the father and mother of
a legitimate child, or the survivor of them, or the natural mother of an illegitimate child, and includes any
adoptive parent.”)). Natural fathers of an illegitimate child%the category into which Stanley fitY%2 were
not defined as parents. /d.

29. Id. al 65T1.

30. Id. at 653.

31. Id.

32. Seeid. at 651. Using the term “sired” suggests the Court views Stanley as a biological progenitor.
Saying, in addition, that he “raised” the children suggests a more significant parenting relationship.

33. Id. at 666.
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Leon Webster Quilloin was the father of a child born out of wedlock
to Ardell Williams.™ That child lived exclusively with his mother, and
when the child was almost three years old his mother married Randall
Walcott.” When the child was eleven, Walcott sought to adopt the child
with his mother’s consent.”” Quilloin desired to block the stepparent
adoption.” If Quilloin had been married to the mother of his child, his
consent would have been required before the child could be adopted.™
However, as an unwed father, he had no authority under state law to
block the adoption.” The Court found no due process right for Quilloin,
stating:

We have little doubt that the Due Process Clause would be offended “[i]f

a State were to attempt to force the breakup of a natural family, over the

objections of the parents and their children, without some showing of

unfitness and for the sole reason that to do so was thought to be in the
children’s best interest.” But this is not a case in which the unwed father at

any time had, or sought, actual or legal custody of his child. Nor is this a

case in which the proposed adoption would place the child with a new set

of parents with whom the child had never before lived. Rather, the result

of the adoption in this case is to give full recognition to a family unit

already in existence, a result desired by all concerned, except appellant.

Whatever might be required in other situations, we cannot say that the

State was required in this situation to find anything more than that the

adoption, and denial of legitimation, were in the “best interests of the

child.”*

The Court also rejected Quilloin’s equal protection request to be
treated the same as a married father separated or divorced from the
mother of his child.” The Court held that his situation was distinguishable
from a married father since he had “never exercised actual or legal
custody over his child, and thus has never shouldered any significant
responsibility with respect to the daily supervision, education, protection,
or care of the child.”” As a result, Quilloin’s due process and equal
protection rights were severely restricted because, unlike Peter Stanley,
he had not assumed custodial responsibilities for his child.

In another case decided by the Supreme Court, Abdiel Caban did
have custodial responsibilities for the children he had with Maria
Mohammed.” The couple lived together for five years and held
themselves out to be husband and wife, though they were not legally

34. Quilloin v. Walcott, 434 U.S. 246, 247-48 (1978).

35. Id.

36. 1d.

37. Id.

38. Id.

39. Id. at 255-56.

40. Id. at 255 (alteration in original) (internal citation omitted).
41. Id. at 256.

42. Id.

43. Caban v. Mohammed, 441 U.S. 380 (1979).
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married.” Mohammed separated from Caban, taking the children with
her, but he visited with the children weekly thereafter.” Mohammed’s
mother took the children to Puerto Rico, and Caban stayed in contact
through his parents, who resided there.” Later, Caban went to Puerto
Rico and took the children back to New York with him.” After a legal
custody battle, the children were placed in Mohammed’s custody with
visitation rights granted to Caban and his new wife.” Mohammed, who
had also remarried, petitioned for her husband to adopt the children.”
Caban then cross-petitioned for his wife to adopt the children.” The trial
court terminated Caban’s parental rights and granted Mohammed’s
petition to adopt, noting the limited rights of unwed fathers in adoption
proceedings.” Caban argued that the New York statute, which treated
unwed mothers and unwed fathers differently with regard to consent to
adoption, violated the Equal Protection Clause.™

The Supreme Court agreed. First, they rejected the State’s argument
that the “distinction is justified by a fundamental difference between
maternal and paternal relations¥zthat ‘a natural mother, absent special
circumstances, bears a closer relationship with her child . . . than a father
does.”” They noted that in this case mother and father lived together
with the children as a family unit, each participating in the care and
support of the children.” Thus, the Court rejected the argument that “the
broad, gender-based distinction of [the statute] is required by any
universal difference between maternal and paternal relations at every
phase of a child’s development.”™

The Court also rejected the State’s second argument: that its interest
in promoting the adoption of illegitimate children would be served best
by blocking unwed fathers from withholding the “blessings of adoption”
from children who would therefore forever suffer from the stigma of
illegitimacy.” The Court recognized the legitimacy of this state interest,
but found that there was no substantial relationship between that interest
and the gender distinction in the statute. The Court concluded:

44. Id. at 382. Caban could not have married Mohammed, since he was married to another woman
at the time. Id.

45. Id.

46. Id. at 383.
47. 1d.

48. Id.

49. 1d.

50. Id.

51. Id. at 384.
52. Id.

53. Id. at 388.
54. Id. at 389.
55. Id.

56. Id. at 304.
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In sum, we believe that [the statute] is another example of “overbroad
generalizations” in gender-based classifications. The effect of New York’s
classification is to discriminate against unwed fathers even when their
identity is known and they have manifested a significant paternal interest
in the child. The facts of this case illustrate the harshness of classifying
unwed fathers as being invariably less qualified and entitled than mothers
to exercise a concerned judgment as to the fate of their children. [The
statute] both excludes some loving fathers from full participation in the
decision whether their children will be adopted and, at the same time,
enables some alienated mothers arbitrarily to cut off the paternal rights of
fathers. We conclude that this undifferentiated distinction between unwed
mothers and unwed fathers, applicable in all circumstances where
adoption of a child of theirs is at issue, does not bear a substantial
relationship to the State’s asserted interests.”

While recognizing that Caban’s rights could not be so easily
terminated, the Court agreed that requiring consent of all unwed fathers
“would pose a strong impediment for adoption because often it is
impossible to locate unwed fathers when adoption proceedings are
brought, whereas mothers are more likely to remain with their children.”"
The Court distinguished the case of newborn adoption, where identifying
unwed fathers at birth might justify a legislative distinction between
mothers and fathers, from Caban’s situation involving older children with
whom the father had already developed a relationship.” Further, the
Court stated that when a father “never has come forward to participate
in the rearing of his child, nothing in the Equal Protection Clause
precludes the State from withholding from him the privilege of vetoing
the adoption of that child.”"

Four years later, the Court decided Lehr v. Robertson.”" Jonathan
Lehr and Lorraine Robertson lived together prior to their child’s birth,
and Lehr visited mother and child, Jessica, in the hospital at the time of
birth. They did not live together after the child’s birth, and Lehr “never
provided them with any financial support, and he has never offered to
marry [the mother].”” Lehr claimed that he was unable to do so because
Robertson concealed her whereabouts from him after leaving the
hospital with the child.” When he was able to discover her whereabouts,
he “visited with her and her children to the extent she was willing to
permit it.”* He hired a private detective at one point to help him in
locating his child, and when he located her, he discovered that Robertson

57. Id. at 392 (internal citation omiticd).
58. Id.

59. Id. at 3971.

60. Id. at 392.

61. Lehr v. Robertson, 463 U.S. 248 (1983).
62. Id. at 252.

63. Id. at 265.

64. Id. at 269.
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had married.” “Lehr asserts that at this time he offered to provide
financial assistance and to set up a trust fund for Jessica, but that
Lorraine refused.” Lorraine threatened Lehr with arrest unless he stayed
away and refused to permit him to see Jessica.”” Lehr retained counsel,
who contacted Robertson requesting visitation and threatening legal
action. In response, Robertson and her husband filed for a stepparent
adoption.” One month later, apparently unaware of the adoption
proceeding, Lehr filed a paternity action in another court seeking
reasonable visitation and an order of support.” Robertson was served in
that action, and informed the adoption court of the paternity action in
the other court. Nonetheless, the adoption court judge issued an order of
adoption.”

The Supreme Court upheld the adoption over Lehr’s due process claim
that he was entitled to prior notice and an opportunity to be heard before
the adoption was approved.” While recognizing the constitutional rights of
parents, the Court noted that those rights were limited for the fathers of
children born out of wedlock.” “The mere existence of a biological link”” is
not deserving of the same constitutional protection afforded a father who
“demonstrates a full commitment to the responsibilities of parenthood.””™
As the Court describes it:

The significance of the biological connection is that it offers the natural

father an opportunity that no other male possesses to develop a

relationship with his offspring. If he grasps that opportunity and accepts

some measure of responsibility for the child’s future, he may enjoy the
blessings of the parent-child relationship and make uniquely valuable
contributions to the child’s development. If he fails to do so, the Federal

Constitution will not automatically compel a state to listen to his opinion

of where the child’s best interests lie.”

So, Lehr was not a legal father’2he only had an opportunity to
become a legal father, and he failed to do so because he “never had any
significant custodial, personal, or financial relationship” with his child.”

Of course, much of the opportunity for a father to develop a
relationship with an infant is dependent on the cooperation of the mother.
The Court noted that the most effective way for a father to develop a

65. Id.
66. Id.
67. Id.
68. Id.
69. Id. at 252.
70. Id. at 250.
71. Id.
72. Id. at 261.
73. Id.
74. Id.
75. Id. at 262.
76. 1d.
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relationship is “provided by the laws that authorize formal marriage and
govern its consequences. But the availability of that protection is, of
course, dependent on the will of both parents of the child.”” The Court
further noted that the State of New York had provided one avenue for
unwed fathers to assert their interests in a child that was outside the
control of the motherY% the putative fathers’ registry:

After this Court’s decision in Stanley, the New York Legislature appointed

a special commission to recommend legislation that would accommodate

both the interests of biological fathers in their children and the children’s

interest in prompt and certain adoption procedures. The commission
recommended, and the legislature enacted, a statutory adoption scheme

that automatically provides notice to seven categories of putative fathers

who are likely to have assumed some responsibility for the care of their

natural children. If this scheme were likely to omit many responsible

fathers, and if qualification for notice were beyond the control of an
interested putative father, it might be thought procedurally inadequate.

Yet, as all of the New York courts that reviewed this matter observed, the

right to receive notice was completely within appellant’s control. By

mailing a postcard to the putative father registry, he could have
guaranteed that he would receive notice of any proceedings to adopt

Jessica. The possibility that he may have failed to do so because of his

ignorance of the law cannot be a sufficient reason for criticizing the law

itself.”

Though the mother and the adoption court knew that Lehr had filed
a paternity action in another court, his failure to file in the putative
fathers’ registry meant he was not entitled to notice of the adoption
proceedings as a matter of due process.” The existence of the putative
fathers’ registry “adequately protected appellant’s inchoate interest in
establishing a relationship” with his child.”

The Court gave short shrift to Lehr’s equal protection argument as
well, finding that he was not similarly situated to the mother of the child
since he had no developed relationship with the child. Thus, the Equal
Protection Clause did not prevent the state from treating them
differently.”

In a final case involving unwed fathers, the Supreme Court had to
decide whether a biological father could rebut the presumption that the
child of a married couple was the child of the husband.” Michael H. had
an affair with Carole D., who was married.” She gave birth to a child, and
DNA established that Michael was the father.” Nonetheless, Carole’s

77. Id. at 263.

78. Id. at 263-64.

79. Id. at 265.

8o0. Id.

81. Id. at 267-68.

82. Michacl H. v. Gerald D., 491 U.S. 1710 (1989).
83. Id. at 113.

84. Id. at 114.
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husband, Gerald D., held out the child as his own.” At times during the
marriage, Carole and Gerald separated and Carole and Michael
cohabited with the child.” During those times, Michael held out the child
as his.” At other times, Carole cohabited with another man, not her
husband.” When his attempts to visit with his child were rebuffed,
Michael filed a paternity action and requested legal visitation.” Gerald
resisted the action, citing the legal presumption that a child of a marriage
is conclusively the child of the husband.”

Michael asserted a due process claim, relying on Stanley, Quilloin,
Caban, and Lehr, since he had an established relationship with his child.”
The Court disagreed, reading those cases as resting on “the historic
respect¥zindeed, sanctity would not be too strong a term¥: traditionally
accorded to the relationships that develop within the unitary family.””
The unitary family deserving of protection here was the one between
husband and wife and child, not the one formed between Michael and his
biological child:

Thus, the legal issue in the present case reduces to whether the

relationship between persons in the situation of Michael and [his wife] has

been treated as a protected family unit under the historic practices of our
society, or whether on any other basis it has been accorded special
protection. We think it impossible to find that it has. In fact, quite to the
contrary, our traditions have protected the marital family (Gerald, Carole,

and the child they acknowledge to be theirs) against the sort of claim

Michael asserts.”

Having grasped his opportunity interest in being a father, Michael might
have had a due process claim absent Carole’s marriage to Gerald at the
time the child was conceived and born. However, when an unwed
father’s rights conflict with those of a marital father, the unwed father’s
rights are deemed not to be deserving of constitutional protection.”

The series of Supreme Court decisions discussed thus far marked a
change in the traditional position of at least some unwed fathers. The
common law position that all unwed fathers lacked legal rights gave way
to constitutional protection for those fathers who managed to navigate
the intricacies of developing a relationship with their child, even when
the mother objected. Despite the modest expansion of unwed fathers’

85. Id. at T13-14.

86. Id. at 114.

87. Id.

88. Id.

89. Id.

9o. Id. at 117 (“[T]he issuc of a wilc cohabiting with her husband, who is not impotent or sterile, is
conclusively presumed to be a child of the marriage.”).

91. Id. at 121.

92. Id. at 123.

93. Id. at 124.

04. Id. at 126.
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rights in these cases, little has changed in public perception of unwed
fathers: “[U]nwed birth fathers have historically been stigmatized as
rogues, scoundrels, unscrupulous cads, Don Juans, phantom fathers,
troubled fathers, or fathers who cause trouble.”” There has, however,
been considerable societal change in attitudes toward fatherhood since
the series of cases from the Supreme Court in the 1970s and 1980s just
discussed.

B. CHANGING ATTITUDES TOWARD FATHERHOOD

Much of law ascribes to men the desire to avoid fatherhood and a
basic disinterest in their children. Is there data to support these
assumptions? One study noted that little “research has been conducted
in the area of men’s aspirations, expectations, and attitudes towards
having children and being parents.” The few studies that exist show men
are indeed interested in parenthood. In an Australian study, university
students expressed the desire to be fathers and exhibited a willingness to
sacrifice work and financial wealth to achieve happiness equated with
being fathers.” “In explaining their desire for fatherhood, some men
expressed a view that having children brought joy, happiness, love and
fulfilment.””* This study concluded:

Broadly, the findings of this study challenge persisting gender stereotypes

about young men’s interest in fatherhood and desire for involvement in

their families. These young men generally had well considered fatherhood
preferences, attitudes and aspirations and shared them readily and
articulately. Most of the men viewed being a father as fundamental to their
future happiness and, counter to stereotypes, described their imagined
families in some detail.”
The prospective fathers in this study were imagining fatherhood as part of
a couple, not single fatherhood. Still, the study is significant in suggesting
that men, as well as women, imagine themselves as future parents.

With women’s entry into the work force in large numbers in the past
several decades, men’s role in the family has also changed considerably."
In the past fifty years, there has been a seismic shift in attitudes about
fatherhood. The “Father Knows Best” paradigm of distant fatherhood

95. Miall & March, supra nolc 9, at 543.

96. Rachel Thompson et al., Imagining Fatherhood: Young Australian Men’s Perspectives on
Fathering, 12 IN1’L J. MEN’s HiEALTLL 150, 151 (2013).

97. Id. at 155.

98. Id. at 156.

09. Id. at 162-63.

100. Katrina McLaughlin & Orla Muldoon, Father Identity, Involvement and Work-Family Balance:
An In-Depth Interview Study, 24 J. COMMUNITY & APPLIED SoC. PSYCHOI. 439 (2014); Natasha J. Cabrera
ct al., Fatherhood in the Twenty-First Century, 71 CHILD DEv. 127, 127 (2000); Glenda Wall & Stephanic
Arnold, Research Report, How Involved Is Involved Fathering? An Exploration of the Contemporary
Culture of Fatherhood, 21 GENDER & SoC’Y 508, 508-09 (2007).



May 2017] GRASPING FATHERHOOD IN ABORTION AND ADOPTION 831

comprised of breadwinning and advice-giving has given way to one of
involved fatherhood.” Mid-twentieth century fathers were seen
“primarily as familial ‘breadwinners.”” As Richard Collier puts it, “[a]
significant shift has occurred, in short, described as a move from ‘cash to
care’ in how fathers have been repositioned within law and policy, a
development that reflects changing understandings of the place of the
father within child welfare and development.”" Esther Dermott describes
the change as follows:

[O]ur current ideals of fatherhood no longer have, as central elements, the

roles of disciplinarian, educationalist and moral authority. These have

been replaced by a focus on the nurturing elements of parental care,
especially engagement with children in leisure activities and the carrying

out of practical childcare tasks. Most commentators are in broad

agreement as to the decline of the former set of characteristics and, albeit

with perhaps greater differences of opinion, the rise of the latter group of
attributes in the construction of contemporary fatherhood."

Fathers are now expected to be involved in pregnancy and daily child
care."” “[E]ncapsulated in the idea of the ‘new fatherhood,” it has been
widely suggested that contemporary fathers are now expected to have, and
to desire, a closer, more emotionally involved and nurturing relationship
with their children.”” That desire for more nurturing relationships for
fathers is illustrated in a recent Pew Research Center study, where
fathers were about as likely as mothers (fifty-seven percent to fifty-eight
percent) to say that parenting is extremely important to their identity
and just as many working fathers as working mothers say they would
prefer to stay home with their children."” Still, conceptions of the “good
father” tend to incorporate both breadwinning and child care.™

Despite the sea of change in fatherhood and studies that illustrate
that men are indeed interested in being fathers, the Supreme Court has
not spoken directly to the constitutional rights of fathers since its series
of cases in the 1970s and 1980s. In a recent case involving a father’s rights
under the Indian Child Welfare Act, the Court did address a single

1o1. Collier, supra note 6, at 123.

102. Id.

103. Id.

104. DurMort, supra note 10, at 27.

105. Collier, supra note 6, at 123.

106. Id.

107. Kim Parker & Gretchen Livingston, 6 Facts About American Fathers, Pew Rus. Cir. (June 16,
2016), hitp://www.pewrescarch.org/lact-ltank/2016/06/16/[athers-day-lacts/.

108. McLaughlin & Muldoon, supra note 100, at 443. Despite the current conceptual “new father” as
directly involved in intimate child rearing, there is little evidence that actual fathering is achieving what
the cultural representations depict. “Although there are indications that fathers are spending more time
with their children than they did 30 years ago, their involvement in caregiving, especially with young
children, is still a fraction of that undertaken by mothers.” Wall & Arnold, supra note 100, at 509.
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father’s parental rights."”” However, the Court showed little change in
attitudes about unwed fathers.

C. THE BaBY VERONICA CASE AND FATHERHOOD TODAY

Although the child is not named in the case of Adoptive Couple v.
Baby Girl,” the media reported it as the “Baby Veronica Case.”"" Baby
Veronica’s parents, Dusten Brown and Christinna Maldonado, became
engaged to be married in December 2008." At the time, they were not
living together since Brown was actively serving in the U.S. Army and
was stationed four hours away, but they both resided in Oklahoma.™ In
January, Maldonado told Brown that she was pregnant. Brown said at
trial that he was very happy when he learned they were expecting a
child."* Maldonado testified that Brown “didn’t really have a reaction”
to the news of the baby."” But they both agree he “began pressing
[Maldonado] to get married sooner.””* Maldonado said he only wanted
to get married so that his Army pay would increase for “family living.”""”
Brown said he did not want the baby to be born out of wedlock.” The
relationship deteriorated, and Maldonado broke off the engagement in
May 2009 via text message because Brown was pressuring her to get
married.”™ She cut off all contact with Brown at that point."

It is undisputed that the couple was not living together and that
Brown did not support Maldonado financially or pay for pregnancy-
related expenses.” Maldonado testified that she asked Brown for money
before her first prenatal doctor’s visit, and that he said he would not
assist her financially unless they were married.”” Brown testified that
Maldonado never asked for financial assistance, and that he would have
supported her if she had asked.”™ In June 2009, Maldonado sent a text
message to Brown “asking if he would rather pay child support or

109. Adoptive Couple v. Baby Girl, 133 S. CL. 2552 (2013).

110. Id. at 2552.

111. See, e.g., Kristi Eaton, ‘Baby Veronica’ Handed over to Adoptive Parents, USA Topay (last updated
Sept. 24, 2013, 10T PM), hilp:/www.usatoday.com/story/news/nation/2013/09/23/cherokec-child-custody/
2858431/; Brent Kendall, Supreme Court Backs Couple in ‘Baby Veronica’ Adoption Case, WALL Sr. J.
(June 25,2013, 6:04 PM), http://www.wsj.com/articles/SB100014241278873239986045785679T1903251562.

112. Adoptive Couple, 133 S. Ct. at 2558.

113. Adoptive Couple v. Baby Girl, 731 S.E.2d 550, 553 (S.C. 2012), rev’d, 133 S. Ct. 2552 (2013).

114. Id. at 553 n.3.

115. Id. at 553.

116. Id.

117. Id. at 553 n.3.

118. Id.

119. Id. at 553.
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122. Id. at 553 n.4.
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surrender his parental rights.” Brown responded by text saying he
would surrender his rights, but he testified that he thought he was
surrendering his rights to Maldonado and had no idea she was planning
to place the child for adoption.”™ He explained: “In my mind I thought
that if I would do that I’d be able to give her time to think about this and
possibly maybe we would get back together and continue what we had
started.”"’

In June 2009, Maldonado connected with Matt and Melanie
Capobianco, a couple from South Carolina seeking to adopt.” The
couple knew that Brown, the birth father, was a registered member of
the Cherokee Nation, and had sought to confirm his status with the
tribe.” Relying on information from Maldonado, a lawyer contacted the
Cherokee Nation but misspelled Brown’s name and gave the wrong date
of birth.”™ Thus, the tribe responded that they could not verify
membership based on the information given.™

Veronica was born on September 15, 2009.”" When Maldonado
went to the hospital to give birth, she requested to be placed on a status
such that the hospital would report her as not admitted if anyone had
tried to find out if she was there.”” She had done this in her two previous
births, “primarily to prevent the father from contacting her.””
Maldonado testified that Brown did not contact her while she was in the
hospital, nor in the months thereafter, though he knew her due date.”
Brown testified that he asked friends and family if they had seen
Maldonado because she would not respond to his text messages.”
Brown’s mother testified that she attempted to contact Maldonado a
number of times before the birth of the baby, and left a voicemail
offering money and gifts for the baby, but never heard from her.”
Maldonado testified that none of Brown’s family members contacted her
about gifts for the baby."”’

The day after Veronica’s birth, Maldonado signed forms to
relinquish her parental rights and consent to the adoption.”™ Eight days

124. Id. al 553.
125. Id.

126. Id.

127. Id.

128. Id. al 554.
129. Id.

130. Id.

131. Id.

132. Id.

133. Id. al 554 n.7.
134. Id. at 554-55.
135. Id. at 555 n.g.
136. Id.

137. 1d.

138. Id. at 554.
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later, Veronica’s prospective adoptive parents took her to their home in
South Carolina.”” Though they had filed for Veronica’s adoption in
South Carolina three days after her birth, the Capobiancos did not serve
or otherwise notify Brown of the adoption until four months after the
child’s birth."" At that time, Brown was days away from deploying with
the U.S. Army to Iraq." He was served with legal papers, which stated
that he was not contesting the adoption, and he initially signed them
because he thought he was relinquishing his parental rights to
Maldonado. When he realized they were adoption papers, Brown
testified, “I then tried to grab the paper up. [The process server] told me
that I could not grab that [sic] because . . . I would be going to jail if I was
to do any harm to the paper.”"* After consulting with his parents and a
Judge Advocate General (“JAG”) lawyer, Brown hired his own attorney
who requested a stay of the adoption proceedings under the
Servicemember’s Civil Relief Act.”” Brown’s lawyer also filed an action
in Oklahoma to establish paternity, child custody, and support.** Four
days later, Brown deployed to Iraq and did not return to the United
States until nearly a year later.™

While Brown was out of the country, his father acted as power of
attorney.”* The South Carolina adoption case was amended to note
Brown’s Cherokee heritage and thus the applicability of the Indian Child
Welfare Act (“ICWA”)."” The Cherokee Nation intervened in the
adoption, as was their prerogative under ICWA."* Paternity testing also
conclusively established Brown as Veronica’s biological father.™ Trial was
set for September 2011.

After a four day trial, the trial court concluded that ICWA applied,
that Brown had not voluntarily relinquished his parental rights or
consented to the adoption, and that “[a]ppellants failed to prove by clear
and convincing evidence that Father’s parental rights should be
terminated or that granting custody of Baby Girl to Father would likely

139. Id. The cight-day wail was nccessitated by the Interstatc Compact on the Placement of Children
(“ICPC”), which requircs approval [rom the statc belore a child can be moved across state lines for
purposes of adoption. The ICPC paperwork was filled out improperly, neglecting to list Veronica’s
Cherokee heritage. If it had been listed, the Cherokee Nation would have been contacted, and the
Capobiancos would not have been given permission to remove Veronica from Oklahoma. /d. at 555 n.8.

140. Id. al 555.

141. Id.

142. Id.

143. Id.

144. Id.

145. Id. The South Carolina court noted that Dusten “served honorably in both Operation Iraqi
Freedom and Operation New Dawn and received a Bronze Star for his service.” Id. at 553 n.2.

146. Id. at 555.

147. 1d.

148. Id.

149. Id. at 555-56.
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result in serious emotional or physical damage to Baby Girl.”"" The trial
court thus denied the adoption and ordered that Veronica be transferred
to her father’s custody. After some appellate wrangling, the Capobiancos
handed over Veronica to Brown and his parents, who immediately took
her home to Oklahoma. She was two years old at the time.”" The South
Carolina court ultimately upheld the trial court’s grant of custody to
Brown™ and the case went to the U.S. Supreme Court.” The only
question before the Court was the applicability of ICWA.

While this case was actually about the Indian Child Welfare Act,
there is no doubt that the case is important with regard to birth fathers’
rights more broadly. A close reading of the case reveals much about the
current Court’s attitudes about the rights of unwed fathers to parent
their children.” The case illustrates that little has changed since its
fatherhood cases thirty or more years ago.

The Court first notes, “[i]t is undisputed that, had Baby Girl not
been 3/256 Cherokee, Biological Father would have had no right to
object to her adoption under South Carolina law.”"” The Court then goes
on to hold that ICWA was inapplicable in the case because it only
applied to cases of “the continued custody of the child by the parent.”*
Since Brown never had legal or physical custody of Veronica, the Court
held that ICWA was not applicable.”” Further, the Court considered
Brown’s conduct as abandoning Veronica prior to birth.”* The Court
expressed concern that granting rights to birth fathers in Brown’s
situation would dissuade prospective adoptive couples from adopting,
and thus “place vulnerable Indian children at a unique disadvantage in
finding a permanent and loving home.”"”

Justice Breyer concurred, and raised issues about the majority’s
interpretation of the statute. He expressed concern for future fathers
“who had next-to-no involvement with his child in the first few months of
her life. That category of fathers may include some who would prove

150. Id. al 556.

151. Adoptive Couple v. Baby Girl, 133 S. Cl. 2552, 2554-57 (2013).

152. Adoptive Couple, 731 S.E.2d at 567.

153. Adoptive Couple, 133 S. CL. al 2552.

154. The case was really about whether ICWA provided greater rights to this birth father than did
the Constitution. After all, no statute can derogate constitutional rights. In holding that the father did
not have a right to fatherhood under ICWA, the Supreme Court also implicitly ruled that the
Constitution did not provide the birth father with protection of his rights, either.

155. Id. al 2559.

156. Id. at 2560.

157. Id. al 2562.

158. Id.

159. Id. at 2564. In her dissent, Justice Sonia Sotomayor notes that it was in fact Congress’s intent in
passing ICWA to stop “a trend of ‘plac[ing] [Indian children] in non-Indian. . .adoptive homes” and
chides the majority for seeking to undo Congressional intent. Id. at 2572 (Sotomayor, J., dissenting)
(alterations in original).
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highly unsuitable parents, some who would be suitable, and a range of
others in between.”” While he joined the majority’s interpretation of
ICWA, he concluded that there was “the risk that, from a policy perspective,
the Court’s interpretation could prove to exclude too many” fathers."

Justices Scalia and Sotomayor dissented. Justice Scalia stated:

The Court’s opinion, it seems to me, needlessly demeans the rights of

parenthood. It has been the constant practice of the common law to

respect the entitlement of those who bring a child into the world to raise

that child. We do not inquire whether leaving a child with his parents is “in

the best interest of the child.” It sometimes is not; he would be better off

raised by someone else. But parents have their rights, no less than children

do. This father wants to raise his daughter, and the statute amply protects

his right to do so. There is no reason in law or policy to dilute that

protection.'”

Justice Scalia seemed prepared not just to rule differently under
ICWA, but also to revisit the Court’s previous jurisprudence on fathers’
rights. Justice Sotomayor, joined by Justices Ginsburg, Kagan, and Scalia
(in part), also appeared ready to do the same. Justice Sotomayor faults
the majority for viewing “a family bond that does not take custodial
form” as “not a family bond worth preserving.”""

Justice Sotomayor reviewed the protections that ICWA provides
parents, including the requirement that Brown’s consent would have
been valid only if written and executed before a judge and that Brown
would have been permitted to revoke his consent up until the adoption
became final." Justice Sotomayor concludes, “[t]hese protections are
consonant with the principle, recognized in our cases, that the biological
bond between parent and child is meaningful.”"” While recognizing that
prior authority required more than mere biology for an unwed father to
have rights, Justice Sotomayor finds no difficulty in arguing that Brown
was entitled to fatherhood, at least under ICWA." She chides the
majority for viewing the parent-child bond between Brown and Veronica
“as insufficiently substantial to deserve protection” based on the “hotly
contested facts of this case.”"”

Justice Sotomayor then reviews more generally the rights of unwed
fathers, first noting that the majority seems to think that Brown was
seeking “an undeserved windfall: in the majority’s words, an ‘ICWA

160. Id. at 2571 (Breyer, J., concurring).

161. Id.

162. Id. al 2572 (Scalia, J., dissenting).

163. Id. (Sotomayor, J., dissenting).

164. Id. at 2574 (Sotomayor, J., dissenting). O[ course, Dusten’s consent was not exccuted belore a
judge. The closest thing to consent was sent to the birth mother via text. And, Dusten did withdraw any
consent before the adoption was final.

165. Id. (Sotomayor, J., dissenting).

166. Id. (Sotomayor, J., dissenting).

167. Id. at 2576 (Sotomayor, J., dissenting).
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trump card’ he can ‘play . .. at the eleventh hour to override the mother’s
decision and the child’s best interests.””" She notes with approval that in
at least fifteen states, Brown would have been protected to the same
extent that ICWA provides."” She concludes:
Without doubt, laws protecting biological fathers’ parental rights can
lead¥2 even outside the context of ICWAY2to outcomes that are painful
and distressing for both would-be adoptive families, who lose a much
wanted child, and children who must make a difficult transition. On the
other hand, these rules recognize that biological fathers have a valid
interest in a relationship with their child. And children have a reciprocal
interest in knowing their biological parents. These rules also reflect the
understanding that the biological bond between a parent and child is a
strong foundation on which a stable and caring relationship may be built.”
Justice Sotomayor also recommended rehabilitating Brown after the
majority suggested that he was “responsible for the painful circumstances
in this case, suggesting that he intervened ‘at the eleventh hour.”””" Yet,
she notes, Brown “took action to assert his parental rights when Baby
Girl was four months old, as soon as he learned of the impending
adoption.”” Justice Sotomayor further notes that if the law had been
followed initially, there would not have been the trauma of removing a
twenty-seven-month-old child from her adoptive parents. She also
addresses the common problem in contested adoptions, that there has
been a tendency to reward the parent-in-possession, and strongly
suggests that it should not: “[T]he law cannot be applied so as
automatically to ‘reward those who obtain custody, whether lawfully or
otherwise, and maintain it during any ensuing (and protracted)
litigation.””'”
Justice Sotomayor was the only justice who spoke directly to the
impact of the Court’s ruling on Baby Veronica:
Baby Girl has now resided with her father for 18 months. However
difficult it must have been for her to leave Adoptive Couple’s home
when she was just over 2 years old, it will be equally devastating now if,

at the age of 3 %2, she is again removed from her home and sent to live
halfway across the country.™

168. Id. al 2581 (Sotomayor, J., disscnting).

169. Id.

170. Id. at 2582 (Sotomayor, J., dissenting) (internal citations omitted).

171. Id. at 2585 (Sotomayor, J., dissenting). By “rchabilitation,” Justice Sotomayor means cflorts 1o
reunify a family where a child might have been removed from the home because of abuse or neglect, a
primary requirement of ICWA. See 25 U.S.C. § 1912(d). She points to numcrous state programs that work
for reunification of unwed fathers with children who were not previously in their custody. Adoptive Couple,
133 S. Ct. at 2780 n.10.

172. Id. (Sotomayor, J., dissenting).

173. Id. (Sotomayor, J., dissenting) (internal citations omitted).

174. Id. at 2586 (Sotomayor, J., dissenting).
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The Baby Veronica case gives us a glimpse of the Supreme Court’s
current view of fatherhood. And it appears that little has changed since its
earliest pronouncements in the series of fatherhood cases that began with
Stanley v. Illinois in 1972. Despite profound changes in public perceptions
of fatherhood%2and men’s expectations of fatherhood%zthe Court still
holds as suspect unwed fathers who do not immediately assume the
“responsible fatherhood” model it expects. These expectations of
fatherhood undoubtedly inform the Supreme Court’s views on the role of
fathers in both abortion and adoption, as well as the actions of lower
courts.

II. FATHERS AND ABORTION DECISIONMAKING

Abortion is a highly contested issue in the United States and elsewhere
in the world. In a previous article, I discussed some of the similarities and
differences in decisionmaking with respect to abortion and adoption for
minor women.” In that article, I identified aspects of a minor’s decision
that were given differential treatment, while also finding three similarities
between minors’ abortion and adoption-related decisions:

The differential treatment of a minor’s decision to have an abortion and a
minor’s decision to relinquish parental rights and consent to adoption is
striking. Are the decisions so dissimilar as to justify this difference? Three
reasons are commonly given for why minors should not be making the
decision about abortion on their own: 1) health risks associated with all
medical procedures, including abortion, 2) emotional fallout after
abortion, and 3) the seriousness of the decision. The decision about
relinquishment of parental rights and consent to adoption seem to share
these characteristics with the abortion decision."”

For fathers, of course, there are no health risks comparable to the
health risks of pregnancy, childbirth, and abortion for women. That is
perhaps the most powerful difference that leads to differential treatment
of fathers in the abortion decision. However, fathers

A.

. 1d. at



