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INTRODUCTION

Mens rea and race. Both are central to the contemporary practice
and understanding of American criminal justice, but for countervailing
reasons. Mens rea (Latin for “guilty mind”) should matter in criminal
adjudication because we desire to prosecute only those whose bad acts
are accompanied by a sufficiently bad mental state.” In contrast, race
should not matter because a defendant’s race is never an element of a crime
and the Sixth Amendment requires that in “all criminal prosecutions, the
accused shall enjoy the right to . .. an impartial jury . ...

Yet, given the pervasiveness of racial disparities in the American
criminal justice system, many think it unrealistic that jurors can and do
neutrally assess mens rea without regard to the race of criminal
defendants. If jurors treat criminal defendants differently on account of
their race, it would be a miscarriage of justice and a constitutional

1. In the Teacher’s Manual to the most adopted criminal law casebook in the United States, the
author of the treatisec announces that “mens rea is by far the most important general doctrine students
will learn during the semester.” JoSHUA DRESSLER & STEPHEN P. GARVEY, TEACHER’S MANUAL TO CASES
AND MATERIALS ON CRIMINAL LAw 5-1 (6th ed. 2012).

2. U.S. Const. amend. VL
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violation. It is thus important to know whether jurors systematically
assess “minority mens rea” with greater culpability than similarly
situated white defendants. This Article presents the results of a series of
sixteen original online experiments that explore this question.

Specifically, the experiments explore how jury eligible American
subjects assign mental states within the hierarchy of the Model Penal
Code, which delineates mental states into (1) purposeful; (2) knowing;
(3) reckless; and (4) negligent.” The Article explores whether subjects are
more likely to choose a more culpable mental state when the protagonist
they are evaluating is named Lakisha or Jamal, as compared to Emily or
John. With over 1200 subjects, each evaluating thirty scenarios, a total of
over 36,000 unique assessments of mental states were analyzed.

The results find that on this experimental task, mens rea of black
protagonists is evaluated in the same way as mens rea of white protagonists.
For example, subjects are not more likely to find that Jamal acted recklessly
instead of negligently. Nor are subjects more likely to give John a break, and
find him reckless instead of purposeful. The same patterns of equality play
out for Lakisha and Emily as well. Even accounting for the age of the
protagonist, and a host of subject demographics, the results hold.

The results run counter to the expectation that jurors wouldz perhaps
unconsciously and despite their best efforts not to¥2be swayed by race.
The results do not, of course, suggest that race is not salient for the
criminal justice system. Rather, and perhaps hopefully, they suggest that
although race often matters, it does not matter in every context and for
every type of decisionmaking task.

What accounts for these null results? The Article suggests a series of
plausible, if necessarily speculative, explanations for the results. One
compelling explanation, grounded in cognitive psychology and neuroscience
research, is that the particular type of experiment I ran% where subjects
were required to focus intensely on the mental state of the protagonist
and not the protagonist’s name%2 distracted subjects from the question of
skin color. I hypothesize that my subjects’ brains likely did not encode
the race of the scenario protagonist in as salient a way as they might have
in a different type of experiment (or in a real courtroom setting).

Are there ways in which a system of adjudication might be designed
such that race is less likely to be encoded? The results here suggests that
we further investigate implicit bias claims to better understand exactly
how those biases lead (or do not lead) to unjust outcomes.

The Article proceeds in five parts. Part I reviews existing literature.
Part II discusses the empirical methods used. Part III presents the results
of the study. Part IV discusses the implications of these results. And Part
V concludes the Article.

3. See infra Part I1.B.
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I. RAcIAL DisPARITIES, IMPLICIT BiAs, AND MENS REA

Scholars have been studying the relationship between race and
criminal justice outcomes for many years. This Part summarizes, in
Subpart A, the main findings of that research, noting both what we know
and what we do not. Subpart B then discusses the more recent
emergence of dialogue around implicit race bias.

A. KNowNSs AND UNKNOWNS ABOUT RACE AND CRIMINAL
JusTticE OUTCOMES

Scholars and advocates agree that across a variety of indicators
there are great racial disparities among criminal justice outcomes in the
United States.! For instance, blacks and Latinos account for more than
half of all prisoners in the United States.” Many theories, some
complementary and some at odds with one another, have been advanced
about the causes of these disparities.” Analyses have considered the role
of the police,” judges,” sentencing,’ prosecutors,” defense attorneys,"

4. Micuarr Tonry, PunisiNGg Raci: A CONTINUING AMERICAN Ditimma 38 (2011) (“The
disproportionate presence of blacks in American prisons and jails has not changed substantially since
1980.”); Cassia Spohn, Race, Crime, and Punishment in the Twentieth and Twenty-First Centuries,
44 CRIME & JUST. 49, 55 (2015) (“Data on the race ol thosc admitted to state and (cderal prisons conflirm
this trend. As shown in figure 1, blacks constituted 21 percent of prison admissions in 1926; they made up
30 pereent in 1950, 39 percent in 1970, 41 percent in 1980, and 44 pereent in 1986. By 1990, blacks
constituted more than hall of all persons admitled to state and [ederal prisons.”); Angela J. Davis,
In Search of Racial Justice: The Role of the Prosecutor, 16 N.Y.U. J. Lucis. & Pus. PoL’y 821, 822 (2013)
(“The racial disparitics in our criminal justice sysiem arc extraordinary and well-documented.”); Jonathan
A. Rapping, Implicitly Unjust: How Defenders Can Affect Systemic Racist Assumptions, 16 N.Y.U. J.
LEats. & Pus. Por’y 999, 1000 (2013) (“Arguably, no [caturc of America’s criminal justice sysicm is more
obvious than its disparate impact on people of color.”); Anita Kalunta-Crumpton & Kingsley Ejiogu,
Race, Ethnicity, Crime and Criminal Justice in the United States, in Ract, Eruniciry, CriMi AND CRIMINAL
JUSTICE IN THE AMERICAS 41, 58 (Anita Kalunta-Crumpton cd., 2012) (reviewing current statistics and
scholarship and concluding that “one can say for a fact that race matters”).

5. Arthur H. Garrison, Disproportionate Incarceration of African Americans: What History and the
First Decade of Twenty-First Century Have Brought, 2011 J. Inst. Just. & INt’L Stub. 87, 92 (2011); PauL
GUERINO FT AL., PRISONERS IN 2010 26 (rev. cd. 2012), hilps//www.bjs.gov/content/pub/pdl/pro.pdl; THE
SENTENCING PROTECT, REDUCING RACIAT. DISPARITY IN THE CRIMINAT, JUSTICE SYSTEM: A MANUAI. FOR
PrACIIIIONERS AND POLICYMAKERS 11 (2000), http://www.sentencingproject.org/wp-content/uploads/2016/01/
Reducing-Racial-Disparity-in-thc-Criminal-Justice-Systecm-A-Manual-for-Practitioners-and-
Policymakers.pdf.

6. Robert J. Smith ct al., Implicit White Favoritism in the Criminal Justice System, 66 A1.A. L. Rrv.
871, 877 (2015) (“While most commentators agree that these racial disparities are not predominately a
consequence of purposetful discrimination, there is comparatively little consensus on why these disparities
continuc to infeet the criminal justice system so thoroughly.”); Davis, supra note 4, at 822 (“Much has
been written about why the American criminal justice system is so fraught with racial disparity.”); Spohn,
supra nolte 4, at 52 (“Criminologists and Icgal scholars usc three complementary perspectives (o explain
the persistence of racial disparities.”).

7. For discussions on the interplay between law enforcement and criminal justice outcomes, sce
gencrally Shima Baradaran, Race, Prediction, and Discretion, 81 GEo. WasH. L. Rev. 157 (2013); L. Song
Richardson, Arrest Efficiency and the Fourth Amendment, 95 MINN. L. Rev. 2035 (2011); Victor M. Rios,
PuNISHED: PoLICING THE LIVES OF BLACK AND LATINO Boys (20171).
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legislators,” and federal drug policy,” among other explanations. The
causes of the disparities are likely numerous and interrelated.

Central to these discussions is how race affects jury decisionmaking.
Researchers have examined data on jury decisions, spoken with jurors
after trials, and conducted experimental studies.” Many studies have
found evidence of racial preferences by jurors. For instance, a study that
examined jury outcomes in ten years’ worth of felony trials in Florida
found that “the presence of even one or two blacks in the jury pool
results in significantly higher conviction rates for white defendants and
lower conviction rates for black defendants.”” Yet other studies have
found null results, and despite two decades of research we are still
limited in our understanding of how, precisely, race intersects with juror
decisionmaking."

8. See generally Jeftrey J. Rachlinski et al., Does Unconscious Racial Bias Affect Trial Judges?,
84 NoTRE DAME L. REV. 1195 (2009) (discussing implicit bias in trial judges).

9. See generally Traci Burch, Skin Color and the Criminal Justice System: Beyond Black-White
Disparities in Sentencing, 12 J. EMPIRICAT. LEGAT. STUD. 395 (20715) (cxamining disparity in scntencing
outcomes between different races).

10. For information on prosecutors and racial bias, see generally Davis, supra note 4; Kristin
Henning, Criminalizing Normal Adolescent Behavior in Communities of Color: The Role of Prosecutors in
Juvenile Justice Reform, 98 CorntLL L. Ruv. 383 (2013).

11. Rapping, supra nolc 4, at 1000 (arguing that defense attorneys must recognize how implicit
racial bias may affect their representation of clients).

12. See generally MICHAET. TONRY, MALIGN NEGLECT: RACE, CRIME, AND PUNISHMENT IN AMERICA
(1996) (discussing crime and social welfare policy, racial disproportion in sentencing, the war on drugs,
social adversity, and other topics).

13. MICHELLE ATLEXANDER, THE NEw JiM Crow: MASs INCARCERATION IN THE AGE OF
COLORBLINDNESS 100 (2010) (“What is painfully obvious when one steps back from individual cases
and specific policies is that the system of mass incarceration operates with stunning efficiency to sweep
people of color off the streets, lock them in cages, and then release them into an inferior second-class
status.”). But see James Forman, Jr., Racial Critiques of Mass Incarceration: Beyond the New Jim
Crow, 87 N.Y.U. L. Rev. 21, 22 (2012) (oflcring a critiquc arguing that the New Jim Crow analogy is
problematic).

14. There arc threc main mcthodologics that rescarchers usc in cxamining this relationship:
(1) archival analysis of verdicts in actual cases; (2) post-trial interviews with jurors; and (3) mock juror
experiments in which dilferent versions of a trial summary arc presented to rescarch participants in a
controlled setting. For reviews, sce gencrally Samuel R. Sommers, Race and the Decision Making of
Juries, 12 LuGAL & CRIMINOLOGICAL PsyciioL. 171 (2007); Phoebe C. Ellsworth & Samuel R. Sommers,
How Much Do We Really Know About Race and Juries? A Review of Social Science Theory and
Research, 78 Cur.-Kunt L. Ruv. 997 (2003).

15. Shamena Anwar ct al., The Impact of Jury Race in Criminal Trials, 127 Q.J. ECoN. 1017, 1019
(2011).

16. Ellsworth & Sommers, supra note 14, at 1029 (“One conclusion of our review of this literature
is that there is currently less there than meets the eye.”); John M. Conley ct al., The Racial Ecology of
the Courtroom: An Experimental Study of Juror Response to the Race of Criminal Defendants,
2000 Wis. L. REv. 1185 (finding that, although black delendants were convicted at a significantly
higher rate than white counterparts of the same socioeconomic status, differences in likeability and
believability of the defendant and witnesses tended to favor black defendants); Dennis J. Devine &
David E. Caughlin, Do They Matter? A Meta-Analytic Investigation of Individual Characteristics and
Guilt Judgments, 20 Psycuor. Pus. PoL’y & L. 109 (2014) (finding no significant impact explicitly
related to race but finding correlations between juror characteristics and guilt in the areas of
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For example, some studies have found that white jurors’ responses to
a defendant’s race cannot be predicted accurately.” The racial composition
of the jury as a whole may also play a role in jury decisionmaking,
especially when the defendant belongs to a racial minority and there is no
one on the jury who is the same race as the defendant; or, conversely,
when the victim belongs to a racial minority and the jury is predominantly
of the same race as the defendant.” More diverse juries, even with just
one juror of the same race as a minority defendant, may help to eliminate
biased decisionmaking during jury deliberations.”

Race may influence the actions of a jury in numerous stages of a
trial.” For example, the race of both a witness and jury members may
impact a jury’s ability to accurately determine the witness’s credibility.”
Racial bias may also affect the ability of judges and juries to accurately
encode and recall evidence presented throughout a trial, as evidenced by
a study of implicit bias and factual recall.” Race may also affect the
outcome of jury deliberations, as suggested by a study of the relationship

defendant socioeconomic status, defendant criminal record, juror authoritarianism, and juror trust in
the legal sysicm¥ cach of these arcas could be implicitly linked to race); Tara L. Mitchell et al., Racial
Bias in Mock Juror Decision-Making: A Meta-Analytic Review of Defendant Treatment, 29 Law &
Hum. BEHAV. 62T (2005). Resolving contradicting previous meta-analyses, Mitehell and her co-authors
reviewed thirty-four studies and concluded that there were small but significant effects for racial bias
in both verdict and scniencing decisions. See id. They also found that scveral moderator variables
impacted the size of these effects, including the race of mock jurors, the presence of jury instructions,
when a study was conducted (comparing the1970s with later years), and the construction of the guilt
variable. Id.

17. Ellsworth & Sommers, supra note 14, at 1008 n.36, 1009 n.38 (citing Ramsey McGowen &
Glen D. King, Effects of Authoritarian, Anti-Authoritarian, and Egalitarian Legal Attitudes on Mock
Juror and Jury Decisions, 51 Psycuor. Rep. 1067 (1982) (introducing the possibility of socioeconomic
status as a confounding variable); Paul Skolnick & Jerry I. Shaw, The O. J. Simpson Criminal Trial
Verdict: Racism or Status Shield?, 53 J. Soc. ISSUES 503 (1997) (pointing out that this study may not be
generalizable given the notoriety of the Simpson case)).

18. Nancy J. King, Postconviction Review of Jury Discrimination: Measuring the Effects of Juror
Race on Jury Decisions, 92 Micit. L. Ruv. 63, 81 (1993) (noting that the absence of a common racial
identity between the defendant and any jury members is vicwed by judges as creating a risk of
prejudice, and citing studics that show white jurors arc more likely than black jurors to convict black
defendants and to acquit defendants charged with crimes against black victims); see also Sommers &
Ellsworth, supra note 14, at 1020-21 (finding that black jurors cxhibited same-race lenicncey in studics
where mock jurors were asked to provide guilt ratings for both black and white defendants).

19. King, supra notc 18, al 84 (citing scveral studics demonstrating that a diverse jury reduces
disparities in conviction rates between white and minority defendants).

20. See generally Anthony V. Alfieri, Race Trials, 76 Tux. L. Ruv. 1293 (1998) (providing an overview of
racc-salient trials and discussion of race-conscious jurisprudence).

21. Joseph W. Rand, The Demeanor Gap: Race, Lie Detection, and the Jury, 33 ConN. L. Riv. 1
(2000) (proposing the cxistence of a “demcanor gap” in cross-racial demcanor cvaluation of witncsses
that undermines accuracy in determining a witness’s credibility).

22. Justin D. Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering,
57 DURE L.J. 345, 348 (2007) (finding that participants who read a story about an African-American
character were more likely to remember aggressive facts from the story than those who read about a
Caucasian character and that these results were not related to explicit racial bias).
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between diverse juries and the likelihood of a hung jury.” Additionally,
there is a body of literature concerning the effects of race on sentencing,
particularly in death penalty cases.”

The interaction between juror race, the strength of the evidence,
and the ultimate verdict is not always clear. Some studies suggest that the
effect of race on decisionmaking is only significant when evidence is
inconclusive.” However, other studies find that race may still play a
significant role even when other evidence is persuasive, perhaps because
jurors are evaluating the strength of the evidence through a racially
biased lens.”” For example, one study found that the introduction of
surveillance camera footage of a darker-skinned perpetrator (as
compared to footage of a lighter-skinned perpetrator) was more likely to
lead jurors to judge the body of evidence as tending to indicate guilt.”

Researchers have focused on both how and why race affects jury
decisionmaking. Psychological concepts such as ingroup bias,” the “false
consensus” effect,” and implicit bias, as well as the salience of race issues
in a given trial help to explain these effects.” Nonetheless, it is often

23. Kenneth S. Klein & Theodore D. Klastorin, Do Diverse Juries Aid or Impede Justice?, 1999 Wis.
L. Rev. (SPrcIAT ISSUE) 553, 562 (linding, in an analysis of 193 cascs, that there is a small increasc in the
likelihood of a hung jury when juries are composed of multiple ethnic groups, particularly when the
delendant is Alrican-American or Latino/Latina).

24. For a discussion surrounding racial bias and death sentencing, see generally Andrew E.
Taslitz, Racial Threat Versus Racial Empathy in Sentencing¥s Capital and Otherwise, 41 Am. J. CrRim. L.
1, 4 (2013) (arguing that white juror’s empathy for white victims “undercuts their empathy for black
offenders”); William J. Bowers et al., Death Sentencing in Black and White: An Empirical Analysis of
the Role of Jurors’ Race and Jury Racial Composition, 3 U. Pa.J. ConsT. L. 177 (2001) (finding that the
dominance of white male jurors was strongly associated with imposition of a death sentence in black-
delendant/white-viclim cases while the presence of black malc jurors was strongly associated with the
imposition of a life sentence in those cases); Kenneth Williams, The Death Penalty: Can It Be Fixed?,
51 Caru. U. L. Rev. 1177 (2002) (discussing racism and the death penalty).

25. King, supra notc 18, at 75 n.42 (citing VALERIE P. HANS & NEIL VIDMAR, JUDGING THE JURY 79—
94 (1986)).

26. Id. at 86 n.8o (citing H.S. FIELD & L.B. BIENEN, JURORS AND RAPE: A STUDY IN PSYCHOLOGY
AND Law 13536 (1980)); see also id. at 78 (“Because racial background may influence a juror’s
judgment of whether any given story is a reasonable explanation of events, black and white jurors may
rcach dilfcrent conclusions after evaluating the same cvidence.”).

27. Justin D. Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial
Bias, and Judgments of Ambiguous Evidence, 112 W. VA. L. REv. 307, 310 (20710).

28. Ingroup bias is a tendency to judge more favorably those who are perceived to be in the same
social group. Pascal Molenberghs, The Neuroscience of In-Group Bias, 37 NEUROSCIENCE &
BiosruavioraL Rivs. 1530, 1530 (2013).

29. The false-consensus effect is the tendency for people to “see their own behavioral choices and
judgments as rclatively common and appropriate o existing circumstances while viewing alternative
responses as uncommon, deviant, or inappropriate.” Gary Marks & Norman Miller, Ten Years of
Research on the False-Consensus Effect: An Empirical and Theoretical Review, 102 PsycHoL. BUTL. 72,
72 (1987).

30. King, supra note 18, at 79. King notes that ingroup bias causes jurors to empathize with or
subconsciously favor members of one’s own race. She also mentions “the ‘false consensus’ effect¥z the
tendency to see one’s own judgment as the common response while viewing alternative judgments as
deviant or inappropriate.” Id. King also notes that the salience of racial issues in a trial “heighten(s]
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difficult to measure the extent of these effects given limitations in
research methodology and the nature of human decisionmaking (both as
individuals and in groups).” This may pose a problem, for example, when
courts are asked to evaluate jury discrimination during post-conviction
relief proceedings.” In sum, research to date makes clear that race often
affects legal outcomes, but the precise mechanisms by which those effects
are brought about remain unclear.

B. ImpLiciT RACE Bias

An increasingly cited explanation for the aforementioned disparities
is implicit racial bias.” As recently summarized, “[t]he overriding theme
in this work is that implicit negative stereotypes of black Americans as
hostile, violent, and prone to criminality create a lens through which
criminal justice actors automatically perpetuate inequality.”

Over the past decade scholars have increasingly considered the use
of implicit racial bias arguments in legal cases.” Studies have found that

the effect of juror race on jury decision-making” and cites racially charged accusations or defenses,
presence of a black delense attorney, reliance on black delense witnesses, and cxposure Lo racial slurs
as examples. Id. at 86. Contra Ellsworth & Sommers, supra note 14, at 998 (proposing that the salience
ol racial issucs at trial reduces the likclihood of jurors to demonstrate racial bias and citing results
from the author’s 2000 study); Cynthia Lee, Making Race Salient: Trayvon Martin and Implicit Bias in
a Not Yet Post-Racial Society, 91 N.C. L. Ruv. 101 (2013) (advocating for calling attention to race as a
way to reduce the effects of implicit racial bias).

31. Ellsworth & Sommers, supra note 14, at 997 (listing the three main methodologies for
rescarch in this arca: (1) archival analysis ol verdicts in actual cascs; (2) post-trial interviews with
jurors; and (3) mock juror experiments in controlled settings with manipulated variables); see also
King, supra note 18, at 11 (noting that studies of groups other than juries may also provide relevant
information about the clfect of juror demographics on dccisionmaking). See generally Mitchell J.
Frank & Osvaldo F. Morera, Trial Jurors and Variables Influencing Why They Return the Verdicts
They Do%A Guide for Practicing and Future Trial Attorneys, 65 BAYLOR L. REv. 74 (2013) (discussing
factors influencing jury behavior, including race-related variables).

32. See King, supra note 18, at 67-72 (highlighting the Supreme Court’s inconsistencies in judicial
review ol possible racial discrimination by a jury and arguing that the current standards of revicw in
this area require reform).

33. Darren Lenard Hutchinson, “Continually Reminded of Their Inferior Position”: Social
Dominance, Implicit Bias, Criminality, and Race, 46 Wasu. U. J.L. & PoL’y 23, 28 (2014) (“Legal
scholars and social scicntists arguc that implicit bias cxplains strong racial disparitics in numerous
social contexts that are bound by legal antidiscrimination requirements.”).

34. Smith et al., supra note 6, at 874.

35. See generally Jerry Kang & Kristin Lanc, Seeing Through Colorblindness: Implicit Bias and the
Law, 58 UCLA L. Ruv. 465 (2010); Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. Ruv.
1124 (2012) (cxploring implicit bias in both criminal procedure and civil litigation, cspecially employment
discrimination). For a review, see Smith et al., supra note 6, at 877 (“[Providing] a thorough overview of
the science of implicit racial bias and a comprehensive review of the scholarship that seeks to explain how
implicit racial bias can operate at various points of discretion in the criminal justice system.”); Levinson &
Young, supra note 27, at 311 (“[S|cholarship on implicit bias has emerged rapidly since the 1990’s, and has
made quite a splash in legal discourse.”).
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capital defense attorneys exhibit implicit racial biases,” as do prosecutors”
and judges.”

This is not just an academic exercise, however, as now
“courts throughout the country have routinely admitted expert testimony
about stereotyping and implicit bias in cases alleging employment
discrimination.” There have also been several prominent studies
showcasing disparate racial treatment in hiring practices when all other
variables are held constant and when the race of an applicant is not
explicitly identified.” Some legal scholars have advocated for greater
acknowledgment of implicit bias in the legal standards in discrimination
law, while others have suggested the introduction of implicit bias
research and the Implicit Association Test in courtrooms.”

Implicit racial bias has been theorized to affect juror decisionmaking
in a variety of potentially harmful ways.” To date, however, empirical
examination of how implicit biases actually affect legal outcomes has

36. Theodore Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death Penalty
Lawyers, 53 DuPauL L. Riv. 1539, 1539 (2004).

37. See generally Robert J. Smith & Justin D. Levinson, The Impact of Implicit Racial Bias on the
Exercise of Prosecutorial Discretion, 35 SuarrL: U. L. Rev. 795 (2012) (discussing racial bias in
prosccutors).

38. Rachlinski et al., supra note 8, at 1221 (“|W]hen judges are aware of a need to monitor their
own responscs [or the influence of implicit racial biascs, and arc motivated (o suppress that bias, they
appcar able to do so.”).

39. See, e.g., Karlo v. Pittsburgh Glass Works, LLC, 880 F. Supp. 2d 629 (W.D. Pa. 2012); Ivan E.
Bodcnsteiner, The Implications of Psychological Research Related to Unconscious Discrimination and
Implicit Bias in Proving Intentional Discrimination, 73 Mo. L. Ruv. 83 (2008); David L. Faigman et al.,
A Matter of Fit: The Law of Discrimination and the Science of Implicit Bias, 59 HasTiNGgs L.J. 1389
(2008); Linda Hamilton Krieger & Susan T. Fiske, Behavioral Realism in Employment Discrimination
Law: Implicit Bias and Disparate Treatment, 94 Cavrir. L. Riv. 997 (2006).

40. Erik J. Girvan, On Using the Psychological Science of Implicit Bias to Advance Anti-Discrimination
Law, 26 Gro. Mason U. CR. LJ. 1, 1 n.2, 2 n.3 (citing Devah Pager et al., Discrimination in a Low-
Wage Labor Market: A Field Experiment, 74 AM. Soc. REv. 777 (2009); Marianne Bertrand & Sendhil
Mullainathan, Are Emily and Greg More Employable Than Lakisha and Jamal? A Field Experiment
on Labor Market Discrimination, 94 AM. EcoN. REv. 991 (2004)). Girvan also rclerences
antidiscrimination rescarch rclated to rates of stops and fruitful risks in New York City by race and
disparities between the rates of white and black students suspended for one or more days. Id. at 3-6.

41. See, e.g., Tanya Katcri Herndndez, One Path for “Post-Racial” Employment Discrimination
Cases s The Implicit Association Test Research as Social Framework Evidence, 32 LAW & INLQ. 309, 312
(2014) (arguing “1) that social framework cvidence be more broadly introduced into cmployment
discrimination cases beyond the current practice of bringing forth expert witness testimony to explain
the social psychology of stereotyping when stereotyped perspectives are concretely manifested in the
workplace, and 2) that specilic details about the insights drawn [rom the implicit association testing
research be included|,]” both for the purpose of “elucidat|ing| the operation of discrimination in the
abscnce of overt articulations ol sicreotyping™).

42. Smith et al., supra note 6, at 883-84 (“This section discusses the ways in which implicit racial
bias can seep into how the jury makes its decisions. It includes, for example, (1) whether the defendant
is alforded the presumption of innocence and if the jurors hold the prosecution to its burden to prove
each element of the offense beyond a reasonable doubt; (2) how jurors assess the probative value of
ambiguous cvidence; and (3) how jurors cvaluate the credibility of a self-defense claim.”).
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been sparse.” Those studies that have been carried out have come in large
part from innovative empirical work by law professor Justin Levinson and
colleagues.” In one study, Levinson conducted an experiment in which
subjects read a fact pattern depicting a fight.” Subjects were randomly
assigned to a fact pattern with a Caucasian, Native Hawaiian, or African-
American protagonist.”’ Levinson later asked each subject to recall facts
about the scenario, and he found that subjects were more likely to
remember the black protagonist’s aggression.”

Empirical researchers are tygically careful not to overstate claims
about how implicit bias operates.” But some who cite this work have at
times described implicit bias in sweeping terms. Consider these
observations, which come from judges, lawyers, and legal academics alike:

1 “Itis clear that implicit bias is pervasive, and that it affects the most

important functions of jurors: evaluation of witnesses and evidence,
evaluation of behavior, recall of facts, and judgment of guilt.”*

1 “Implicit bias weaves its way through the legal system in interactions
between attorneys, clients, jurors, and judges. These biases penetrate
the courthouse walls like sunlight through a high window, and affect
decisions in different domains, especially where heavy discretion is
involved, . . . [including] jurors in deliberating . . . .

1 “[I]mplicit biases alter the stories that jurors construct and individuals
tend to rely on their biases when confronting situations of divergent
facts.”™

1 “[I]mplicit associations can color the real-world behavior of judges and
jurors, prosecutors and police, commutation boards, and defense
counsel as they make countless decisions across the spectrum of
discretionary points in the criminal justice system.”

43. Levinson & Young, supra note 27, at 319 (noting that such studics have been “rare”).

44. See, e.g., Justin D. Levinson et al., Guilty by Implicit Racial Bias: The Guilty/Not Guilty Implicit
Association Test, 8 Onio ST. J. CRiM. L. 187, 190 (2010); Levinson & Young, supra note 27, al 309-T0;
Levinson, supra notc 22; Justin D. Levinson, Suppressing the Expression of Community Values in Juries:
How “Legal Priming” Systematically Alters the Way People Think, 73 U. CIN. L. Rev. 1059 (2005).

45. Levinson, supra nole 22, al 391-93.

46. Id. at 3094.

47. Id. al 398-99; see also Hulchinson, supra note 33, at 27 (suggesting that implicit bias may hclp
explain “why racism persists in a society with legal and cultural norms that mandate racial egalitarianism.”).

48. E.g., Ellsworth & Sommers, supra note 14, at 1004 (“Although some legal scholars and judges
may credit the evidence of social science rescarch when deseribing the prevalencee of racial bias or the
type of cases where it is most likely to intrude, social scientists themselves are far more hesitant.”).

49. Anna Roberts, (Re)forming the Jury: Detection and Disinfection of Implicit Juror Bias, 44 CONN.
L. Rev. 827, 82930 (2012).

50. Michacel B. Hyman, Implicit Bias in the Courts, 102 IL1. B.J. 40, 42 (2014).

51. Jessica L. West, 12 Racist Men: Post-Verdict Evidence of Juror Bias, 27 HARv. J. ON RACIAL &
Ernnic Just. 165, 186 (2011).

52. Smith et al., supra notc 6, at 881.
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In addition to scholarship on the topic, the federal government is now
mandating implicit bias training as part of some of its consent decrees
with local law enforcement related to criminal justice practices.”

With regard to juror decisionmaking, most scholarship in implicit
bias would likely agree that “[t]he potential for bias extends to jurors,
who may approach legal proceedings with biases or prejudices that
impact their perceptions and their decision-making in evaluating the
participants in those proceedings.” It has been suggested that “the
effect of racism may be profound in those cases that turn on mens rea
questions.” This is because the “default assumption is juror
unexceptionalism¥2given that implicit biases generally influence
decisionmaking, there is no reason to presume that citizens become
immune to the effects of these biases when they serve in the role of
jurors.”

In short, the implicit bias literature suggests that we should expect
race biases to play a role when jurors assess mens rea. But whether or
not this prediction holds requires empirical testing, which is discussed in
the next Part.

II. StupY DESIGN

Scholars recognize that systematically testing the psychological
processes associated with race and jury decisionmaking is difficult. This is
why, as one review observed, we are still unsure of “the precise
psychological processes through which the influence of race occurs in the
legal context.” This Part describes the new study, which combines
methods from two previous types of experiments. Subpart A describes
the first set of studies (on name manipulation), Subpart B describes the
second set of studies (on mens rea), and Subpart C describes how the two
methods were combined to study minority mens rea.

A. EMILY, GREG, LAKISHA, AND JAMAL

In 2004, economists Marianne Bertrand and Sendhil Mullainathan
published an influential article titled Are Emily and Greg More
Employable than Lakisha and Jamal? A Field Experiment on Labor

53. Joe Davidson, Implicit Bias Training Seeks to Counter Hidden Prejudice in Law Enforcement,
WasH. PosT (Aug. 16, 2016), hilps://www.washingtonpost.com/ncws/powerpost/wp/2016/08/16/implicit-
bias-training-seeks-to-counter-hidden-prejudice-in-law-enforcement/.

54. Dcbra Lyn Bassctt, Deconstruct and Superstruct: Examining Bias Across the Legal System,
46 U.C. Davis L. REv. 1563, 1564 (2013).

55. Donna Coker, Foreword: Addressing the Real World of Racial Injustice in the Criminal Justice
System, 93 J. CRiM. L. & CRiMINOLOGY (SuP. CT. REV. ISSUE) 827, 876-77 (2003).

56. Kang et al., supra note 35, at 1144.

57. Sommers, supra note 14, at 172.
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Market Discrimination?” In that study, the authors sent out thousands of
identical resumes to employers, and randomly assigned to the resumes
different names%2 some more commonly given to white children (Todd,
Neil, Greg, Matthew, Allison, Emily, Sarah), others more commonly
given to black children (Tyrone, Leroy, Jamal, Tamika, Latoya,
Lakisha).” They then tracked employer response, finding that resumes
with white-sounding names received significantly more callbacks than
identical resumes with black-sounding names.” The study is now often
cited in employment discrimination litigation related to unconscious
bias.”

The experimental design introduced by Bertrand and
Mullainathan¥2 manipulating the suggested race of names%2has been
used in a variety of subsequent studies.” For instance, psychologists ran
an experiment in which they had subjects read resumes with different
names on top.” They found strong evidence of occupational stereotyping
by race.” In a different study, management professors found that the
uniqueness and ethnicity of names had an effect on hiring in a mock
employer experiment.” Another group of business school professors
manipulated the names on job applications for sales jobs, finding that
applicants with white-sounding names were more favorably evaluated.”
In a different context, psychologists changed the name of a professor on
a curriculum vitae (“CV”), and asked students to evaluate the quality of
the CV.” The research found that¥ even with everything else equal on
the CV¥%:black professors were found to be less competent than their
white and Asian counterparts.” In another study, researchers found that

58. Bertrand & Mullainathan, supra note 40. The study has been cited in legal scholarship, for
example, see R. Richard Banks, Class and Culture: The Indeterminacy of Nondiscrimination, 5 StAN. J.
C.R. & C.L. 1, 9-11 (2009). Rescarch of this type has been criticized. See, e.g., Dianna L. Stonce ct al.,
Methodological Problems Associated with Research on Unfair Discrimination Against Racial
Minorities, 18 HuM. RESOURCE MGMT. REV. 243 (2008).

59. Bertrand & Mullainathan, supra note 40, at 1008.

60. Id.

61. See supra Part 1.

62. See, e.g., Sarah Singletary Walker et al., Effects of Leader Race and Leader Mistake on
Patronizing Behaviors, 13 J. Bus. DiversITY 52 (2013); Adrian G. Carpusor & William E. Logcs,
Rental Discrimination and Ethnicity in Names, 36 J. ArpLizD Soc. PsyclioL. 934 (2006).

63. Edcn B. King ct al., What's in a Name? A Multiracial Investigation of the Role of Occupational
Stereotypes in Selection Decisions, 36 J. ArpLiiD Soc. PsycuoL. 1145 (2006).

64. Id. at 1154 (“|S|trong effects of occupational stereotyping across racial groups emerged that
accounted [or discrimination toward Black and Hispanic individuals in sclcction decisions.”).

65. John L. Cotton et al., The “Name Game”: Affective and Hiring Reactions to First Names, 23 J.
MANAGERIAT. PSYCHOL. 18 (2008).

66. Stevie Watson et al., The Effect of Name on Pre-Interview Impressions and Occupational
Stereotypes: The Case of Black Sales Job Applicants, 41 J. APPLIED SocC. PSYCHOL. 2405, 2406 (201T).

67. Anish Bavishi et al., The Effect of Professor Ethnicity and Gender on Student Evaluations:
Judged Before Met, 3 J. Diversity Higuer Epuc. 245, 246 (2010).

68. Id.
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manipulating just one word%2 describing an offender as black instead of
white¥zled to significantly different outcomes in sentences given to
juveniles.”

The experimental manipulation of names has also been used in the
implicit bias literature. For instance, the centerpiece of implicit bias
research is a research tool called the Implicit Association Test (“IAT”).”
The IAT examines, among other things, reaction time of subjects when
they see white versus black stimuli. While one version of the IAT uses
faces as the stimuli, another version of the test employs different names.”
Some research on the IAT even suggests that manipulating words (as
compared to pictures) produces stronger effects.”

The success of this simple name manipulation paradigm presents an
opportunity for designing a juror decisionmaking study. To capitalize on
this opportunity, I paired the Bertrand and Mullainathan approach with
an empirical strategy (discussed next) that I designed with colleagues to
study mens rea assessments.

B. STUDYING MENTAL STATE ATTRIBUTIONS

Mens rea, Latin for “guilty mind,” is a central feature of criminal
law.” Modern criminal codes recognize that for most crimes, a defendant
should not be found guilty unless he has committed a particular act with
a sufficiently bad mental state.”* In the American criminal justice system,
we thus demand that jurors become mind readers, as they use the facts in
evidence to determine the defendant’s mental state at the time of the
alleged offense.

Despite its centrality to criminal law, little empirical work has
examined race bias specifically in the context of mens rea evaluations.

69. Aneeta Rattan et al., Race and the Fragility of the Legal Distinction Between Juveniles and Adults,
PLoS ONE (2012), http://web.stanford.cdu/~cberhard/downloads/20120523-Racc AndTheFragility.pdl.

70. Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: The
Implicit Association Test, 74 J. PERSONATITY & SoC. PSYCHOL.. 1464, 1464 (1998).

71. E.g., Anthony G. Greenwald, ct al., Understanding and Using the Implicit Association Test: I
An Improved Scoring Algorithm, 85 J. PLRSONALILY & Soc. PsycuoL. 197, 199 (2003) (noting that
“Alrican Amcrican and Europcan Amecrican [irst names” werce included amongst the IAT mcasurcs
made available to researchers).

72. Franziska Mcissncr & Klaus Rothermund, A Thousand Words Are Worth More Than a Picture?
The Effects of Stimulus Modality on the Implicit Association Test, 6 Soc. PsycuioL. & PurRSONALITY ScL. 740,
740 (2015) (“Although the superiority of pictures regarding emotional experience holds for many
cveryday situations, several studies measuring individual attitudes with the Implicit Association Test sccm
to suggest that pictures activate weaker evaluative associations than words.” (internal citations omitted)).

73. See, e.g., Dannyc Hollcy, Mens Rea Evaluations by the United States Supreme Couri: It Does Not
Have the Tools and Only Occasionally Displays the Talents A Sixty-Year Report Card%41950-2009, 35 OKLA.
Crry U. L. Rev. 4071 (2010) (critiquing many of the Supreme Court’s mens rea analyses).

74. The Model Penal Code was designed so that “each clement, rather than merely each offense, carry
a mental state.” PAuL H. RoBINSON & MARKUS DIRkS DuBBER, AN INTRODUCTION TO THE MODEL PENAL CODE
12 (20710), https://www.law.upenn.cdu/fac/phrobins/intromodpencode.pdf.
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This is in large part because up until a few years ago, there was almost no
empirical research on mental state decoding generally.” However,
starting in 2011, my colleagues and I began a series of publications that
have experimentally examined how people and their brains behave when
making mental state determinations.”” Our studies have explored how
jury eligible subjects assess mental state provisions as defined by the
Model Penal Code (“MPC”). The MPC, developed by the American
Law Institute in the mid-twentieth century, has been highly influential in
shaping the definition of mens rea terminology in state criminal codes
and in judicial opinions.” Thirty-four states have now adopted, in whole
or in part, the MPC approach to mental states.” That approach is to split
culpable mental states into four categories: (1) purposeful, (2) knowing,
(3) reckless, and (4) negligent.”

Beginning with the 2011 study, we set out to examine how
Americans, when presented with actors in various mental states, actually
sort between these four mens rea categories. The basic experimental
design, which is discussed in more detail in the next Part, involved asking
subjects to read short vignettes about a protagonist named John. Subjects
were randomly assigned to a vignette in which John acted with one of
five mental states (purposeful, knowing, reckless, negligent, or blameless).”
They were then asked to determine what mental state John was in when

75. Francis X. Shen ct al., Sorting Guilty Minds, 86 N.Y.U. L. REv. 1306, 1318 (20171) (“Whether
jurors are capable of consistently and appropriately distinguishing between the MPC’s categories of
mental states is an empirical question that legal scholarship has generally ignored.”); Justin D. Levinson,
Mentally Misguided: How State of Mind Inquiries Ignore Psychological Reality and Overlook Cultural
Differences, 49 Howarp LJ. 1, 3 (2005) (“Scholars have not yet [ully...cmpirically cxamined the
psychological mechanisms involved in understanding others” minds in the legal setting.”). For a handful
of studies that have explored this issue, see generally Pam A. Mueller et al.,, When Does Knowledge
Become Intent? Perceiving the Minds of Wrongdoers, 9 J. EMPIRICAT. LEGAT STUD. 859 (2012); Laurcence
J. Severance et al., Inferring the Criminal Mind: Toward a Bridge Between Legal Doctrine and
Psychological Understanding, 20 J. CrRiM. JUST. 107 (1992); Paul. H. ROBINSON & JOHN M. DARLEY,
Justice, LiasiLiry, ANp Brami: ComMmunIty Viiws AND 111 CRIMINAL Law (1995); Levinson, supra.

76. Matthew R. Ginther ct al.,, The Language of Mens Rea, 67 VAND. L. REv. 1327 (2014)
[hereinafter Ginther ct al., The Language of Mens Rea]; Matthcw R. Ginther ct al., Parsing the
Behavioral and Brain Mechanisms of Third-Party Punishment, 36 J. NEUROSCIENCLE 9420 (2016)
[hereinafter Ginther ct al., Third-Party Punishment).

77. Paul H. Robinson & Markus D. Dubber, The American Model Penal Code: A Brief Overview,
10 NEw Crim. L. REv. 319 (2007); Paul H. Robinson & Janc A. Grall, Element Analysis in Defining
Criminal Liability: The Model Penal Code and Beyond, 35 Stan. L. Ruv. 681, 691—703 (1983)
(discussing MPC approach to elements analysis); Paul H. Robinson, A Brief History of Distinctions in
Criminal Culpability, 31 HastiNGgs L.J. 815, 823—25 (1980).

78. Ginther et al., The Language of Mens Rea, supra note 76, at 1331 (“The vast bulk of the
stales¥z thirty-four of themYzcither have adopted or have been heavily influcnced by the Model Penal
Code....").

79. MoDEL PENATL CODE § 2.02 (AM. LAw INST. 1985).

80. The Model Penal Code designates only the four categories of purposeflul, knowing, reckless,
and negligent action. I also use a “blameless” mental state to encompass any action that is performed
without one of these four culpable mental states.
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he committed the act. The mental states were defined as presented in
TaBLE 1."

TABLE 1. MENTAL STATE DEFINITIONS USED IN EXPERIMENTS

A crime is committed when the defendant has committed a voluntary act
prohibited by law accompanied by a culpable mental state. Voluntary act means an
act performed consciously as a result of effort or determination. Culpable mental
state means either purposefully, knowingly, recklessly, or negligently, as explained
in this instruction. Proof of the commission of the act alone is not sufficient to
prove that the defendant had the required culpable mental state. The culpable
mental state is as much an element of the crime as the act itself.

1. Purposefully: A person acts “purposefully” with respect to a result when his
conscious objective is to cause the specific result.

2. Knowingly: A person acts “knowingly” with respect to a result when he is aware
that his conduct is practically certain to cause the result.

3. Recklessly: A person acts “recklessly” with respect to a result when he is aware
of a substantial risk that his conduct will cause the result.

4. Negligently: A person acts “negligently” with respect to a result when, through a
gross deviation from the standard of care that a reasonable person would exercise,
he fails to perceive a substantial risk that his conduct will cause the result.

5. Blamelessly: A person acts “blamelessly” when he does not have any of the
culpable mental states defined above.

To illustrate, consider two subjects. Subject A in our previous
studies might have been assigned to evaluate this vignette featuring a
protagonist named John behaving “recklessly”:

John and Mark are doing some repair work on a back porch. Wanting to

get to the corner of the porch where his tools are, John gives Mark a push,

realizing that there is some risk that this push will also send Mark off the

porch and injure him. Mark falls off the porch, hits the grass, and suffers
minor injuries requiring a two-day hospital stay and a $600 doctor’s bill.

Subject B in our previous studies might have been assigned to this
alternate version of the same vignette, now featuring a protagonist
named John behaving “negligently”:

81. The language used in the experiments varies slightly from the actual verbatim language of the
Model Penal Code. This reflects our findings that for case of communication, alternative phrasing
more accurately communicates the intentions of the MPC drafters. Ginther et al., The Language of
Mens Rea, supra note 76, at 1331.
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John and Mark are doing some repair work on a back porch. After John

and Mark finish their day of repair work on the porch, John is in a hurry to

leave the work site and get home, and while hurrying he bumps into Mark,

causing Mark to lose his balance. Mark falls off the porch, hits the grass,

and suffers minor injuries requiring a two-day hospital stay and a $600

doctor’s bill.

Comparing the two vignettes, we see that the first and third
sentences of each vignette are identical. The only difference is the second
sentence, which communicates John’s mental state. In the first vignette,
subjects should see that John is reckless because he acted while
“realizing that there is some risk that this push will also send Mark off
the porch and injure him.” In the second vignette, subjects should see
that John is negligent because he was not aware of the risk (because he
was hurrying), even though he should have been. We constructed similar
fact patterns for the other mental states, and we enhanced the design by
utilizing thirty different fact patterns and varying the harm level as well.
In a follow-up study, we further improved the wording of the fact
patterns and definitions of mental states.”

Even with attempts to make the language and vignettes as clear as
possible, the results from both our 2011 and 2014 studies arrived at a
clear conclusion: Jury eligible subjects in the United States can
accurately sort purposeful and blameless action, but they have greater
difficulty in sorting the mental states of knowledge, recklessness, and
negligence.” The implications of those findings for criminal law doctrine
were discussed.”

Missing from the discussion, however, and from the empirical work
itself, was any consideration of how the race, sex, and age of the
protagonist might affect the evaluation of that protagonist’s mental state.
Such omissions are problematic given, for instance, the wealth of
research we have amassed about (mis)attribution of blame in certain
contexts, such as rape cases.” They are also problematic because, in the
real world of criminal trials, jurors (especially those in urban centers) are
likely to be assessing the mind of a minority defendant. In legal

82. Id.

83. Shen et al., supra note 75, at 1341—42 (“|S|ubjects can identity, with a high degree of accuracy,
purposclul and blameless scenarios. Subjects correctly identificd purposeclul scenarios 78% ol the time,
and correctly identified blameless scenarios 88% of the time. Subjects were most prone to error in the
middle categories of knowing (50% success rate), reckless (40% success rate), and negligent (48%
suceess rate).”); Ginther ct al.,, The Language of Mens Rea, supra notc 76, at 1359 (“Our results
suggest that changing language can improve sorting, but they also suggest that those improvements are
limited. Even in our best case, only 59% ol subjects arc accurately identilying R scenarios.”).

84. Shen et al., supra note 75, at 1341—42.

85. Francis X. Shen, How We Still Fail Rape Victims: Reflecting on Responsibility and Legal Reform,
22 Corum. J. GENDER & L. 1, 6 (2011) (“[A]n entire ‘rape myth’ literature, consisting of hundreds of
scholarly works, has uncovered myths about many aspects of blame attribution but has been unable to
loosen their grip on us.”).
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scholarship, it has been suggested that because mental state attributions
are so prevalent, “automatic in-group favoritism in attributions would be
particularly concerning in the criminal justice process.”™

How would our findings differ if subjects thought the protagonist in
the scenario they evaluated was black? Would black defendants be
systematically assigned more culpable mental states? Some have
hypothesized that the answers to these questions would be yes.” Indeed,
our work suggested an avenue by which such increased culpability could
be introduced. We consistently found that subjects struggled to sort
accurately between knowledge and recklessness. Given this difficulty, if
the scenario could plausibly be considered knowledge or recklessness,
subjects’ racial biases might push them more toward knowledge for
minority defendants. This possibility motivated the new study.

C. CREeATING A HYBRID DESIGN

The previous Parts described economics and psychology experiments
in which experimenters manipulated names and our previous legal
experiments where mental states were manipulated. In this Subpart I
describe a hybrid experimental design combining the two methods.

The central question in the present experiment was, all else being
equal, will changing the name of the protagonist in the fact pattern from
John/Emily to Jamal/Lakisha affect the level of culpability a juror
assigns? By modifying sex as well as race, I was also able to explore
whether the Jamal-vs-John relationship was different from the Lakisha-
vs-Emily relationship.

To gain additional leverage on this central question, I also considered
whether the evaluation of minority mens rea interacts with age.
Specifically, are there differences in the Jamal/John and Lakisha/Emily
comparisons if we change the age of the protagonist in the fact pattern
from eighteen to twenty-four, to forty-eight, to sixty-eight? To explore
these questions, I proceeded as follows.

First, I revisited the original themes and scenarios utilized in the
Shen et al. study.” For clarification, I use the term “theme” to refer to
the general fact pattern (such as pushing someone off a roof), and I use
the term “scenario” to refer to one of the five scenarios within that fact
pattern (with each scenario corresponding to a mental state). We
developed thirty different fact patterns, and with five mental states
within each fact pattern, this led to a total of 150 scenarios for each
experiment. Because previous research has pointed to the interaction of

86. Smith ct al., supra note 6, at 902—-03.
87. Id. at 885 (arguing that race will play a role as jurors attempt to “identify gradations of culpability”).
88. See generally Shen et al., supra note 75.
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harm level with mental state determinations, harm level was varied
across the scenarios.”

Second, I manipulated the name and the age of the protagonist.
Four names were used: John, Jamal, Emily, and Lakisha. These names
were chosen because they signal a particular race of the protagonist.
Appendix A describes a pre-test experiment, which confirms that indeed
subjects who read about Jamal were much more likely to view him as
black than subjects who read about John.” Four ages were also used to
represent a range of ages: eighteen, twenty-four, forty-eight, and sixty-
eight.”

Subjects read thirty scenarios, and in each scenario the same name
and same age was used. That is, if subjects were reading about Jamal age
twenty-four, they read about Jamal age twenty-four for all thirty
scenarios, and never read about Jamal age eighteen or John or anyone
else. In sum, then, there were 2400 unique scenarios: five mental states X
thirty fact patterns X four names X four ages.

Every mental state variant of a general fact pattern (“theme”)
shared the same first and third sentence. The first sentence always served
as an introductory sentence (“John is gardening in his backyard, where
there are many plants and many small rocks.”) and the third sentence
always presented the resulting harm (“The rock hits the window, but
since his neighbor’s window is made of especially tough glass, the rock
bounces off and causes no harm.”). The second sentence was modified in
each variant in order to introduce the scenario-specific mental state for a
given theme (“Wanting to get rid of a small rock, he throws the rock over
the fence, aware that there is a substantial risk that the rock will also hit
his neighbor’s nearby window, but choosing to ignore it.”).

The second sentence always included the mental state “signaling
language,” which is presented in TABLE 2. The signaling language was
rotated to avoid subjects simply looking for a particular code word.”
FiGURE 1 graphically presents how each scenario was constructed.

89. Ivaricd harm level as was done in Shen ct al., supra note 75 and Ginther ct al., The Language
of Mens Rea, supra note 76. An independent sample of subjects were utilized to obtain harm ratings
for cach fact pattern.

90. In addition, the statistical analysis controlled for perceived race.

91. In this study, I did not use minor (under age eighteen) protagonists because juvenile codes are
somcwhat diffcrent from adult codces, as is the process ol adjudication. Exploring mental state
attribution in even earlier ages would be a fruitful direction for further additional research.

92. All scenarios were constructed so that they would have roughly the same total number of
words. Scenario length was seventy-three words, plus or minus two words. We also rotated signaling
language, five for cach mental state, so that subjects did not become habituated to a particular wording
of a given mental state. Such habituation would have turned the task into a simple reading and
memory exercise. For discussion of this approach, see Ginther et al., The Language of Mens Rea, supra
note 76, at 1335-36.
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Sorting Task: After each scenario, subjects were shown the menu of
definitions of the five mental states, and asked to select the mental state
that best matched that of the protagonist in the scenario they just read.
This design allowed me to compare sorting patterns across names, in
order to answer the research questions and learn whether subjects do
their mind reading2meaning determine the mental state’2of Jamal,
Lakisha, and Emily differently than their mind reading of John.

To sum up: There were sixteen separate experiments, one for each
name-age combination. In each experiment, subjects read thirty
scenarios, one from each theme, and totaling six from each of the five
mental states.” Subjects were provided with the definitions of the mental
states alongside each scenario, and were then instructed after each one to
“select from the question options below the definition that best matches
John’s mental state in this scenario.”

FIGURE 2 presents graphically how a subject might be presented with
the thirty scenarios, one each from every theme, and six a piece from
each of the five mental states. ApPENDIX B online provides the full text of
the scenarios used.

93. Subjects also were given [ive practice scenarios, one from each mental state and also spanning
the approximate range of harms, before the actual experiment, in order to familiarize them with the
interface and the experimental task. These practice themes were developed in addition to the thirty
themes used in the actual experiment.
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FIGURE 1. ILLUSTRATION: VARYING MENTAL STATES
WITHIN A SINGLE THEME

1) Start with sentence #1 (held constant)

Every year Emily holds a fourth of July party at her home where she invites her friends and family to
enjoy her food and her fireworks.

2) Add sentence #2 (randomly selected from 1 of 5 options):

Purposeful
Emily aims a
firework so that
it will explode
right next to
Ryan's head,
with the desire
of injuring him
in retaliation for
a previous
dispute between
them.

Knowing
Emily aims a
firework so that
it will explode
right next to
Ryan's head in
order to scare
him, practically
certain that
Ryan will be
injured as a
result.

Reckless

Emily aims a
firework so that
it will explode
right by Rvan's
head in order to
scare him,
realizing there is
some risk that
Ryan might be
injured.

Negligent
Emily aims a
firework so that
it will explode
right by Ryan's
head in order to
scare him,
overlooking the
real chance that
Ryan would be
injured.

Blameless
Despite being as
careful as she
could when
setting off the
firework, a
sudden gust of
wind results in
Emily
accidentally
setting the
firework off right
in Ryan's
direction.

3) Finish with sentence #3 (held constant)

The firework Emily set off explodes next to Ryan's head, bursting his eardrum and making him unable to
hear in that ear for several months.
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TABLE 2. LANGUAGE USED TO SIGNAL JOHN’S
MENTAL STATE IN SCENARIOS

Note: For each of the five mental state categories, we systematically
rotated between five different signaling phrases, in order to prevent
subjects from identifying a mental state purely on the phrase employed.

(x) Purposefully

a. Decides to

b. Intends [to/that/of]
c. Desires [to/that]

d. Wants to

e. Chooses to

(2) Knowingly

a. Practically certain that [the harm will occur]

b. Aware that [the harm] will almost certainly occur

c. Almost positive that [the harm will occur]

d. Virtually certain that [the harm will occur]

e. Understands that [the harm] is almost guaranteed to occur

(3) Recklessly

a. Aware there is a substantial risk that [the harm will occur]

b. Realizes there is some risk that [the harm will occur]

c. Conscious of the real risk that [the harm will occur]

d. Understands that [the harm could easily happen]

e. Recognizing there is a good chance that [the harm will occur]

(4) Negligently

a. Carelessly

b. Wasn’t paying attention

c. Hurriedly [and] not seeing
d. Without even noticing

e. Overlooks

(5) Blamelessly

a. Despite being as careful as he could, accidentally [causes
harm]

b. [Act is involuntary]

c¢. Unavoidably [causes harm]

d. Through an honest mistake [causes harm]

e. Inadvertently [causes harm] despite his best efforts
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FIGURE 2. ILLUSTRATION OF HOwW A SINGLE SUBJECT
WouLD BE PRESENTED WITH THIRTY SCENARIOS, EACH WITH
THE SAME PROTAGONIST NAME

Notes on Figure 2: Each subject in each of the sixteen experiments read thirty
unique scenarios. Randomization meant that each subject took a unique path
through the experiment, but each subject saw one and only one scenario from each
theme (one rectangle in each column), and each subject encountered each of the
five mental states six times (across each row in the figure there are six rectangles).
The themes were divided up by harm level, with ten themes in each of

ubpart



