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Copyright’s Authorship-Fixation Conflation
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For more than two centuries, the Copyright Act has eschewed the task of defining
authorship. However, with the decoupling of the act of creation from the act of fixation
and the dramatic advance of technology, the issue of authorship has gained renewed
relevance in recent years, as questions of authorship have permeated numerous
high-profile legal controversies. To cite a few examples, the metaphysics of authorship
lay at the heart of copyright squabbles involving Naruto (the crested macaque who
famously took a selfie), Cindy Lee Garcia (the actress who received death threats for
her appearance in the controversial movie The Innocence of Muslims, and, less
obviously, Terry Bollea (the wrestler professionally known as Hulk Hogan who
bankrupted Gawker Media with a sex-tape lawsuit).

With its exegesis of the Garcia v. Google decisions (both Judge Kozinski’s original
opinion and the Ninth Circuit’s resounding reversal en banc), its reconsideration of the
Supreme Court’s seminal decision in Burrow-Giles Lithographic Co. v. Sarony, and its
analysis of authorial inquiries raised by interviews, drone and surveillance footage,
bootleg recordings, paparazzi photographs and classroom note-taking, this Article
identifies and critiques the problematic juridical conflation of copyright’s authorship
and fixation requirements. As the Article argues, copyright’s authorship-as-fixation
regime rests on a faulty premise, betrays copyright law’s role in recognizing and
rewarding creativity and denies copyright interests to the very individuals who have
provided significant, if not the most important, original contributions to works within
copyright’s traditional subject matter. As a result, the Article calls for a fundamental
reconsideration of the concept of authorship, including the issue of performer
copyrights, in order to better align copyright law with its utilitarian goals, the realities
of the creative process and broader public policy.

* Paul W. Wildman Chair and Professor of Law, Southwestern Law School. T would like to
thank Mark Bartholomew, Orly Lobel, Bill O’Bricn, and Betsy Rosenblatt for their helpful comments.
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INTRODUCTION

I. CoPYRIGHT’S UNEASY JURISPRUDENCE ON A UTHORSHIP:
AN INTRODUCTION

A. CoPYRIGHT’S ELUSIVE AND ILLUSIVE DEFINITION OF AUTHORSHIP

Copyright law is full of definitions. Section 101 of the Copyright Act
provides an exhaustive list, elucidating the specific meaning of all
manner of terminology —from such general and fundamental concepts as
“derivative work][s],” “public display,” and “publication” to such
occasionally relevant terms as “gross square feet,” “children,” and
“establishment.”” But despite the litany of copyright-related terms for
which the Copyright Act provides definition, there is a striking omission:
the words “author” or “authorship.”

Authorship, of course, forms the very basis of our copyright regime.
The Constitution’s Copyright Clause, which empowers Congress to
provide intellectual property protection for creative work, dictates that
such rights will vest in “Authors.”” Not surprisingly, therefore,
authorship is repeatedly referred to throughout the course of the
Copyright Act. 17 U.S.C. § 102, for example, provides an illustrative list
of various types of works of “authorship.” § 201, to take another
example, tells us that absent a work made for hire arrangement, the
default rule in copyright law holds that copyright ownership vests in the
“author.” But, neither section gives us a better sense of exactly what
constitutes authorship and, just as importantly, who the author might be.
And therein lies the rub. For all of copyright’s statutory and regulatory
authority and its enormous body of interpreting jurisprudence, there is a
surprising dearth of analysis on one of its most basic concepts.’

As it turns out, through the annals of modern copyright
interpretation, the Copyright Office and the federal courts have

1. 17 US.C. § 101 (2012).

2. See Aalmuhammed v. Lee, 202 F.3d 1227, 1231 (9th Cir. 2000) (noting that “the Copyright
Act does not detine ‘author,” but, oddly enough, that it does define “joint work™).

3. U.S. ConsT. art. 1, § 8, cl. 8 (providing Congress with the authority to, inter alia, “sccur|c] [or
limited Times fo Authors .. . the exclusive Right to their respective Writings”) (emphasis added).

4. 17 US.C. § 102 (2012).

5. 17 U.S.C. § 201 (2012).

6. The legislative record behind the 1976 Copyright Act suggests that Congress intentionally left
the ncighboring concept of ‘work ol authorship’ undcfined by design, 1o accommodatc potential
changes in technology and modalities of expression. See H.R. Rrr. No. 94-1476, at 51 (1976), reprinted
in 1976 U.S.C.C.AN. 5659, 5064 (“The phrasc ‘original works ol authorship’...is purposcly lelt
undefined,” since, among other things, “[aJuthors are continually finding new ways of expressing
themselves, but it is impossible 1o foresee the forms that these new expressive methods will take”);
Diana C. Obradovich, Note, Garcia v. Google: Authorship in Copyright, 31 BERKELEY TEcH. L.J. 785,
788 n.26 (2016). However, the same legislative history appears to have little say about the actual term
“author.”
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generally presumed that authorship vests in the person controlling the
equipment that fixes a creative work in a tangible medium—the
producer/engineer on a musical recording; the director behind the
camera; the photographer taking the snapshot. This concept is best
captured in the Supreme Court’s most recent (but more than a quarter-
century old) language on the subject. In Community for Creative Non-
Violence v. Reid (“CCNV”), the Court noted that, “[a]s a general rule,
the author is the party who actually creates the work, that is, the person
who translates an idea into a fixed, tangible expression entitled to
copyright protection.”” This statement, however, begs two critical
questions. First, whence does the Supreme Court derive the doctrine of
authorship-as-fixation? And, second, if authorship-as-fixation is “a
general rule,” what are the exceptions which the Court implicitly
acknowledges with its circumscribed language?

On the first question, the Court points us to a single citation to
support its view: § 102 of the Copyright Act. However, this reference
sheds little light on, or support for, the Court’s contention. § 102 makes
no statement about authorship-as-fixation. Instead, it simply states that
“[c]opyright protection subsists . . . in original works of authorship fixed
in a tangible medium.” If anything, § 102 goes out of its way to avoid
saying in whom copyright subsists. And it certainly does not imply that
copyright vests in the person who actually fixes a work in a tangible
medium. Authorship-as-fixation might be one way to read the authorship
requirement, but it certainly is not the only way.

And this leads to the second question: if there are exceptions to the
general rule of authorship-as-fixation, one can and should fairly ask why
authorship cannot vest in someone else, such as those in front of the
camera or those behind the scenes who contributed the creative elements
expressed in the fixation. Yet the Court has never provided satisfactory
guidance on what circumstances and conditions would warrant the
vesting of authorship in such individuals. Indeed, the idea of authorship-
as-fixation, although regularly presumed by courts when treating issues
of ownership and dictated by the Supreme Court as a general rule, has
surprisingly thin legal support.

B. AUTHORSHIP AND THE CREATION-FIXATION CONVERGENCE

Although the lack of jurisprudence on such a fundamental matter in
copyright law might be surprising, the issue has not received much play
until very recently for a number of reasons. First, since the earliest days
of copyright law, such ontological questions of authorship have not
arisen in litigation because of what we will call the creation-fixation

7. Community for Creative Non-Violence v. Reid, 490 U.S. 730, 737 (1988).
8. 17 U.S.C. § 102.
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convergence. In the past, the very person providing the creative fuel for a
copyrightable work was typically the same person who fixed it in a
tangible medium. Recall that, at the time of the framing, copyright
protection only extended to books, charts, and maps.’ For these types of
subject matter, there was no distinction between those in front of the
proverbial camera and those who were behind it. They were one and the
same. The writer who came up with the creative storylines and
characters, and then gave them life with unique selections of word
strings, was the very same person who fixed the word in a tangible
medium by way of quill, pen, or typewriter.

However, that began to change with the expansion of copyright law
into visual and audio arts. Such subject matter only began to receive
federal copyright protection in the past century or so (the latter half of
the nineteenth century, in the case of paintings and photographs,” and
the latter half of the twentieth century, in the case of sound recordings').
And, such subject matter often decoupled the act of creation and
fixation. Specifically, in these forms of artistic expression, real human
subjects often perform in the work and, other than in the case of
“selfies,” someone else captures their performances. In paintings and
photographs featuring individuals, the subjects contribute to the final
product with their positioning, expressions and other creative choices. In
movies, actors contribute to the final product with their delivery,
intonation, body language, and myriad other creative nuances. In sound
recordings, the people making the actual noise contribute with their
syncopations, thythm, and style. Thus, in the performing and visual arts,
not all of the creativity involved in the project lies in the hands of the
person behind the camera who is hitting the record button. In fact, much
of the creative input comes from individuals appearing in front of the
camera. In addition, there is also significant creative contribution from
those who may be behind the camera’z the make-up artist, the costume
designer, the lighting operator, and maybe even the long-suffering
assistant key grip.

Second, the advance of digital technology has further highlighted
the problem of the creation-fixation gap. In the past, the act of producing
commercially viable creative works was largely the province of
professionals¥2the Hollywood studios, the major labels, the big
publishers and other corporate media entities. Such parties use

9. See Copyright Act of 1790, 1 Stat. 124 (1790) (only extending copyright protection to books,
charts, and maps).

10. Congress extended copyright protection to photographs in 1865, see Copyright Act of 1865,
ch. 126, 13 Stat. 540 (1865), and paintings and drawings in 1870, see Copyright Act of 1870, ch. 230,
16 Stat. 198 § 86 (1870).

11. In 1971, Congress extended federal protection to sound recordings fixed after February 15,
1972. See Sound Recordings Act, Pub. L. No. 92-140, 85 Stat. 391 (1971).
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contractual measures to legally preclude any question regarding
authorship. As a result, all individuals who worked on a movie, wrote an
article or had a song recorded would have assigned any conceivable
copyright interest they might have had in the work to the relevant
corporate entity financing the production. Actors would sign contracts
that transferred any rights they might have in a motion picture to the
studio; sound engineers, record producers, and performers would
contract away any rights they might have to the record label; and subjects
would sign releases waiving certain rights they might have that would
encumber the unfettered use of photographs of them by the
photographer.”

But, with every member of modern society now armed with a
smartphone (featuring a camera) in their pockets and a networked
computer at their desks, the tools for the creation, publication and
distribution of copyrighted works to the four corners of the earth are at
everyone’s fingertips. Consequently, the sophisticated corporation, with
its ability to mold the notion of authorship via contract, no longer
automatically mediates the terms under which creative works reach the
public. The explosion of amateur social media has given us all the ability
to record videos or capture images and share them instantly through the
world on Tumblr, Facebook, Vine, Snapchat, Twitter, and Instagram. As
a result, the question of authorship has come to the forefront of
copyright in previously unappreciated ways.

It should therefore come as no surprise that questions of authorship
have permeated numerous recent high-profile legal controversies. The
metaphysics of authorship were clearly an issue in the cases of Naruto,
the crested macaque who famously took a selfie,” Cindy Lee Garcia, the
performer who received death threats for her appearance in the
controversial movie The Innocence of Muslims™ and less obviously, Terry
Bollea, the wrestler professionally known as Hulk Hogan who
bankrupted Gawker Media for posting intimate footage of him shot on a
hidden surveillance camera.” By combining an analysis of these cases,
relevant statutory and legislative authority and hypotheticals involving

12. As John Shulman noted in Congressional testimony many decades ago, the issue of default
rules [or copyright vesting is ollen irrclevant to industry as “the contract between the author and the
picture company will establish the status, whether [the work] is a work made for hire or whether it is
not. We have that all the time. . . . So many of the things that were spoken about here as being difficult
arc not really so because il you have a sound law, the rest is handled by contract.” Copyright Law
Revision: Hearings on H.R. 4347, H.R. 5680, H.R. 6831, H.R. 6835 Before the Subcomm. No. 3 of the H.
Comm. on the Judiciary, 89th Cong. 1717 (1965) (statement of John Schulman), reprinted in 7 OMNIBUS
CopYRIGHT REVISION LEGISLATIVE HISTORY 1717 (George S. Grossman ed., 1976).

13. Naruto v. Slater, No. 15-cv-04324-WHO, 2016 BL 25049 (N.D. Cal. Jan. 28, 2016).

14. Garcia v. Google, Inc. (Garcia 1), 743 F.3d 1258 (9th Cir. 2014), amended and superseded by
766 F.3d 929 (9th Cir. 2014), rev’d by 786 F.3d 733 (9th Cir. 2015) (en banc).

15. Bollea v. Gawker Media, LLC, 913 F. Supp. 2d 1325 (M.D. Fla. 2012).
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bootleg recordings, the paparazzi, and classroom note-taking by students,
this Article critiques the problematic juridical conflation of copyright’s
authorship and fixation requirements and calls for a fundamental
reconsideration of the concept of authorship in order to better align it
with copyright’s utilitarian goals, the realities of the creative process and
broader public policy.

C. RETHINKING AUTHORSHIP

Part II of this Article therefore begins with an exegesis of Cindy Lee
Garcia’s infamous lawsuit against Google, which gave rise to the
contemporary debate over the meaning of authorship and the Copyright
Act’s ability to vest performers with independent copyright interests in
their creative output. After assessing the potential problems with the
seemingly unreserved embrace of performer copyrights by the initial
Ninth Circuit panel in Garcia v. Google (“Garcia 1), Part 11 critiques
Garcia I's excessively sanguine position that recognition of performer
copyrights would not fracture ownership rights, would not undermine the
functioning of the licensing marketplace, and would not cause serious
First Amendment problems. Specifically, Garcia I too readily believed
that both the works-made-for-hire doctrine and implied-license defense
would resolve such issues in most instances. For this reason, among
others, the Garcia I opinion rightfully generated widespread concern and
rebuke.

But the strong reaction to the Garcia [ decision resulted in an
unfortunate knee-jerk dismissal of its merits in foto. As a result, Part 11
also flips the narrative and challenges the conventional wisdom of Garcia
I by arguing that the decision actually raised serious and timely questions
about copyright’s problematic treatment of authorship. As we detail, the
explosion of performance-related subject matter, the de-coupling of
creation and fixation, technological changes facilitating the development
and (profitable) distribution of works embodying performances, and
changes in the work-made-for-hire doctrine have combined to bring the
issue of authorship to the forefront of copyright jurisprudence. And, thus
far, just like the Copyright Act they are charged with interpreting, courts
have not fully grappled with the concept.

By reversing the initial panel and announcing a rule that
unnecessarily conflates copyright’s authorship and fixation requirements
in a way that denies the possibility of performance copyrights, the Ninth
Circuit’s en banc decision in Garcia v. Google (“Garcia 11”)" reflects a
troubling judicial trend that devalues the important creative
contributions of individuals other than those who literally fix a work in a

16. Garcia I,743 F.3d at 1262-65.
17. Garcia v. Google, Inc. (Garcia IT), 786 F.3d 733 (9th Cir. 2015) (cn banc).
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tangible medium, simply to avoid the parade of horribles that recognition
of performance copyrights might unleash. This authorship-as-fixation
regime has therefore artificially limited authorial inquiries and, when
courts have faced alternative theories of copyright, they have badly
mangled basic copyright principles, such as the originality doctrine, in the
process.

By analyzing cases involving copyright claims to interviews (one of
Reverend Jerry Falwell® and the other of a convicted child molester"),
unfixed musical performances (musical compositions featured on U2’s
Songs of Innocence), surveillance recordings (Hulk Hogan’s sex tape
lawsuit against Gawker),” and acts of animal creativity (the Monkey
Selfie incident),” Part III of this Article illustrates how the default rule of
authorship-as-fixation is both legally tenuous and intellectually
incoherent in that it betrays copyright law’s role in recognizing and
rewarding creativity and denies copyright interests to the very individuals
who have provided significant, if not the most important, original
contributions to works within copyright’s traditional subject matter. As it
turns out, even the origins of the doctrine2the Supreme Court’s 1884
decision in Burrow-Giles Lithographic Co. v. Sarony”%stem from the
suspect’s need to identify a singular “master mind” behind the creative
process and an over-reading of the foundational case’s actual holding,
which focused on whether Congress could extend copyright protection to
photography.

In short, courts have given short shrift to the possibility of
performer copyrights and the recognition of creative contributions from
individuals who may not happen to fix works in tangible form. All told,
the Article calls for a broad conversation about performer rights and the
entire conception of authorship-as-fixation¥2not just as a matter of
doctrinal consistency within copyright’s four corners but also as a matter
of public policy in a society where the tools of surveillance are at
everyone’s fingertips.

18. Falwcll v. Penthouse Int’l, Ltd., 521 F. Supp. 1204 (W.D. Va. 1981).

19. Taggart v. WMAQ Channel 5 Chicago, Civil No. 00-4205-GPM, 2000 WL 1923322 (S.D. Ill.
Oct. 30, 2000).

20. Bollea v. Gawker Media, LLC, 913 F. Supp. 2d 1325 (M.D. Fla. 2012).

21. Naruto v. Slater, No. 15-cv-04324-WHO, 2016 BL 25049 (N.D. Cal. Jan. 28, 2016).

22. Burrows-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884).
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II. PERFORMANCE ANXIETY: GARrciAa V. GOOGLE AND
THE INCOMPLETE DEBATE OVER PERFORMER A UTHORSHIP

A. KiLLING K0ozZINSKI'S GARCIA

1. The Precarious Position of Performance in Copyright Law

As Rebecca Tushnet has observed, the relevance of performance to
copyright law has increased dramatically over the decades:
“Performance¥z both as protected work and as right'2is where much of
copyright’s expansion has had its greatest impact, as new technologies
have made it possible to fix performances in records and films and as
cultural change has propelled recorded music and audiovisual works to
the forefront of the copyright industries.”” Yet, despite its growing
cultural and economic import, performance is not governed by a clear
and consistent rights regime, and the idea of performance copyrights
remains controversial at best. For example, certain types of works enjoy
a public performance right while others do not, such as musical
compositions versus sound recordings.” Certain types of performances
need not be fixed in a tangible medium to acquire copyright-like
protections while most others do, that is, musical performances versus all
other types of performances.” And, most importantly for our purposes,
courts have not fully or satisfactorily contended with the issue of
authorship as it relates to performance. To be sure, performances fixed
in a tangible medium, for example, recordings of dancing, surfing, story-
telling, lecturing, theatrical acting, and singing, enjoy protection as works
under the subject matter of copyright. But the authorship of such works
remains a live question.

Per the Supreme Court’s ruling in Burrow-Giles, and its dicta a
century later in CCNV,* courts have assumed that the individual who
fixes a performance in a tangible medium should generally (but perhaps
not always) receive recognition as the author. In part, the appeal of such
a default rule lies not so much in what it affirmatively achieves, but in the
serious headaches that it avoids. If the law granted copyright interests,
such as authorship, to every person who had a creative contribution to a
work, rights would quickly grow fractured, voluminous and unwieldy.
Such balkanization would adversely impact the alienability of intangible
rights to creative content and the market for licensing works. In short,
performer copyrights are fraught with complexity. And, as we will see,

23. Rebecca  Tushnet,  Performance Anxiety:  Copyright Embodied and Disembodied,
60 J. CoryrigHr Soc’y U.S.A. 209, 209 (2013).

24. See 17 US.C. § 106(4), (6) (2010) (providing for a public performance right in musical
composition but not sound recordings unless those sound recordings are digitally transmitted).

25. See infra Part ILA., I1.B.

26. See supra note 5 and accompanying ext.
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this complexity has created a knee-jerk reaction against any suggestion
that performer copyrights might exist.

2. Garcia I, Unloved

The furor over the Garcia v. Google case” epitomizes this tendency.
In the case, Cindy Lee Garcia sought to enjoin Google from continuing
to play the movie Innocence of Muslims on YouTube.” Garcia had a
brief role in the movie, but it was the circumstances of her appearance on
camera that gave rise to the case’s unusual facts. Though spun by
producers as a breezy Arabian adventure movie (under the obfuscating
working title Desert Warrior), Innocence of Muslims was, in fact, a direct
and unabashed polemic indicting Islam.” To make matters worse, the
movie’s director took Garcia’s performance’zsolicited under false
pretenses’zand overdubbed it so that she appeared to be asking such
things as “Is your Mohammed a child molester?”” Understandably
concerned about the grave threats she began to receive when the movie’s
thirteen-minute trailer was distributed on YouTube, and the resulting
fatwa issued against her, Garcia turned to copyright law to limit the
number of people who would be able to see the extended trailer and final
cut and to make her condemnation of the movie known.*"

For a time, Garcia’s gambit succeeded. In a 2014 opinion by Judge
Alex Kozinski, the Ninth Circuit recognized Garcia’s authorial interests
in the trailer.”® Sympathetic to Garcia’s troubling plight, Kozinski
recognized that she had a copyright interest in her performance’z which
was, after all, a creative work of authorship fixed in a tangible medium,
thereby meeting the basic requirements for copyright protection.”
Furthermore, she did not grant a license to the filmmakers to use her
performance in the manner embodied in the final cut. As a result, to
Kozinski, the final cut of Innocence of Muslims constituted an
infringement of Garcia’s copyright interests, and she naturally had the
ability to enjoin further distribution of the work, especially under the
circumstances.*

27. Garcia v. Google, Inc. (Garcia I), 743 F.3d 1258 (9th Cir. 2014).

28. The DMCA safe harbor was not at issue since Garcia sought an injunction and the DMCA
salc harbor docs not apply to cquitable relicl. See 17 U.S.C. § 512(a)—~(d), (j) (2011) (limiting the
DMCA safe harbor to monetary relief).

29. Garcia v. Google, Inc. (Garcia 11),786 F.3d 733, 737 (9th Cir. 2015).

30. Id.

31. Garcia 1,743 F.3d at 1268 (“Garcia has shown that removing the film from YouTube will help
disassociatc her (rom the [ilm’s anti-Islamic message and that such disassociation will keep her [rom
suffering future threats and physical harm.”).

32. Garcia I, 743 F.3d at 1258.

33. Garcia 11,786 F.3d at 749 (Kozinski, J., dissenting).

34. The Court initially enjoined YouTube from further publication of the entire movie, but it
later issued an amended order clarilying the initial order dated February 19, 2014 (presumably
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It would be difficult to overstate the resounding disgust that this
decision provoked on seemingly all sides of the copyright spectrum. The
opinion was roundly and widely condemned as “truly awful,””
“butcher[ing] copyright law,” “wrong on the law, terrible for Hollywood,
even worse for the Internet, and doesn’t even make things right for the
poor actress,” and “incredibly troubling.”¥ In short, critics suggested
that, if it were left standing, the decision would doom our copyright
system.

All of these criticisms precipitated the unthinkable: an unholy
alliance of two of the Ninth Circuit’s most powerful vassals, Hollywood
and Silicon Valley. Though at diametric odds over copyright law for
much of the past two decades, the likes of Adobe, Kickstarter, Tumblr,
Twitter and Pinterest joined forces with major broadcasters, news
organizations and other media companies to rally to have the decision
overturned. No less than twenty-three amicus briefs were ultimately
filed.*® And in the end, an en banc panel resoundingly reversed the
decision, with a near unanimous opinion that contained only a single
dissenting voteY2 Kozinski’s.

Of course, recognition of Garcia’s independent copyright interest in
(parts of) the final cut did raise a significant problem: that rights to any
creative enterprise with multiple contributors could “quickly become
entangled in an impenetrable thicket of copyright.”* The issue of
performer copyrights therefore leaves us with a conundrum. On one
hand, it appears that copyright law does not expressly preclude
performer copyrights; in fact, it seems to affirmatively support them
since, on the face, Garcia’s performance appears to meet the three
general prerequisites for copyright protection: originality, authorship and

because ol the sweeping nature of the injunction and the scrious First Amendment conscquences
thereof) and limiting the injunction to only portions of the movie featuring Garcia. See Order Denying
Appcllce’s Sccond Emergency Stay Motion, Garcia v. Google, Inc., No. 12-57302 (9th Cir. Fcb. 28,
2014) (“This order docs not preclude the posting or display ol any version of ‘Innocence of Muslims’
that does not include Cindy Lee Garcia’s performance.”).

35. See Eric Goldman, Internet Law Professors File Amicus Brief in ‘Innocence of Muslims’
Case¥Garcia  v.  Google, Ticn. & Markening L. Broc  (Apr. 16,  2014),
http://blog.cricgoldman.org/archives/2014/04/internet-law-prolessors-lilc-amicus-bricl-in-innoccnec-of-
muslims-case-garcia-v-google.htm.

36. James Grimmelman (@grimmelm), Twrrier (Feb. 26, 2014, 2:01 PM), https:/twitter.com/
grimmelm/status/438796071113097216.

37. Mike Masnick, Horrific Appeals Court Ruling Says Actress Has Copyright Interest in
‘Innocence of Muslims,” Orders YouTube to Delete Every Copy, TECHDIRT (Fcb. 26, 2014, 12:29 PM),
https://www.techdirt.com/articles/20140226/12103626359/horrific-appeals-court-ruling-says-actress-has-
copyright-interest-innocence-muslims-orders-youtube-to-delete-every-copy.shtml.

38. See Garcia v. Google: 12-57302, U.S. Crs. FOR THE 9TH CIRCUIT, http://www.cag.uscourts.gov/
content/view.php?pk_id=0000000725 (last updated July 6, 2015, 12:40 PM).

39. Garcia v. Google, Inc. (Garcia I), 743 F.3d 1258, 1265 (gth Cir.2014).
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fixation.*” On the other hand, courts have rarely grappled with issues
related to performer copyrights since it appears that their consideration
has little practical import in the real production of creative works. Yet,
how could this be? The answer lies not in the authorship doctrine, but in
other surrounding copyright principles that usually (but not always)
render the issue of performer rights legally moot. As Kozinski points out,
“copyright interests in the vast majority of films are covered by contract,
the work for hire doctrine or implied licenses.”* Based on this premise,
Kozinski reaches the sanguine conclusion that the problems raised in
Garcia are “extraordinarily rare,”” and recognition of performer
copyrights would not fracture interests in creative works in a way that
would undermine the functioning of the marketplace for their licensing
and sale.

3. Why Contracts and the Works-Made-For-Hire Doctrine Do Not
Save Garcia 1

Kozinski’s glib assurance regarding the exceedingly uncommon
nature of the Garcia situation is not entirely convincing, however. It is
certainly true that, in professional productions with legal oversight,
contracts almost universally take away the possibility of copyrights
vesting in performers. But modern technology has facilitated an
explosion in the rate at which we, as a society, create amateur content—
works that come to life without the benefit of legal counsel and carefully
drafted contracts. And it has also enabled such amateur content to enjoy
unprecedented economic value, via cheaper distribution and
monetization models such as YouTube.® As a result, situations like
Garcia’s are increasingly likely to occur.

To see why, consider that, in situations where performer copyrights
earn recognition and there are no formal written contracts to contend
with the attendant consequences, one is left with only the work-made-
for-hire or implied licensing doctrines to deal with the issue of fractured
rights. Yet neither doctrine is sufficiently able to do so. To understand
why, it is helpful to examine each doctrine more closely.

With respect to works-made-for-hire, the reformulation of the
doctrine with the passage of the 1976 Copyright Act has largely
foreclosed its ability to address the fracturing of rights that recognition of
performance copyrights might precipitate. As one of the hallmarks of the

40. 17 U.S.C. § 102(a) (2012) (“Copyright protection subsists, in accordance with this title, in
original works of authorship lixced in any tangible medium of cxpression.”).

41. Garcia 1,743 F.3d at 1265.

42. Id. at 1267.

43. The very problem described in Garcia I would not have been far less likely to have arisen a
generation ago, as the movie featuring Garcia’s performance would not have enjoyed cheap, easy
worldwide distribution.
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Act, the revisions to work-made-for-hire doctrine took their current
shape in order to make application of the doctrine more exact and,
purportedly, artist-friendly.* In short, the 1976 Act made it far more
difficult for creative works to be deemed “made for hire” such that the
copyright initially vests with hiring parties rather than actual creators. As
a result, under current law, there are only two ways to achieve work-
made-for-hire status: either (1) an employee must make a work in the
scope of her employment;* or (2) a party must specially commission a
work in writing and it must fit into one of nine statutory buckets of
subject matter eligible for work-made-for-hire treatment.* This was a
sharp departure from prior law.

The 1909 Copyright Act recognized works made for hire, but there
was not a consistent standard applied until the mid-1960s, when the
Ninth Circuit formulated the “instance and expense” test, which found
that:

[W]hen one person engages another, whether as employee or as an

independent contractor, to produce a work of an artistic nature, that in

the absence of an express contractual reservation of the copyright in

the artist, the presumption arises that the mutual intent of the parties is

that the title to the copyright shall be in the person at whose instance

and expense the work is done.”

The test was adopted by other circuits, notably the Second.” In
application, the “instance and expense” test would deem a work made-
for-hire when “the motivating factor in producing the work was the
employer who induced the creation” and the hiring party possessed the
right and ability to “direct and supervise the manner in which” the work
was performed.” Thus, the test gave rise to a general “presumption that a
commissioning party is the statutory author of [a] commissioned

44. As Annc Maric Hill notes, the “cxploitation of authors was a major motivating [orce bchind
the 1976 revision of the work for hire doctrine.” See Anne Marie Hill, The “Work for Hire” Definition
in the Copyright Act of 1976: Conflict Over Specially Ordered or Commissioned Works, 74 CORNELL L.
REV. 5509, 566 (1989). She also notes that, in the 1976 Act, “[t]he broad presumption of the 1909 Act
that initial ownership automatically vests in the employer has been limited to traditional
cmployer-cmployee relationships under clause one [ol § 101°s work-madc-[or-hire definition] and
extends to commissioned works only in limited instances under clause two.” Id. at §71-72.

45. 17 U.S.C. § 101 (2012); 17 U.S.C. § 201(b) (20071).

46. 17 U.S.C. §101. Courts are split as to whether the writing must occur before the creation of
the work or if it can occur afterwards. Compare Playboy Enterprises, Inc. v. Dumas, 53 F.3d 549, 559
(2d Cir. 1995) (allowing a writing alter the creation ol the work so long as it memorializes the partics’
agreement, “either explicit or implicit, made before the creation of the work”), with Schiller &
Schmidt, Inc. v. Nordisco Corp., 969 F.2d 410, 412-13 (7th Cir. 1992) (“The writing must prccede the
creation of the property” to qualify as viable special commission agreement).

47. Lin-Brook Builders Hardware v. Gertler, 352 F.2d 298, 300 (gth Cir. 1965).

48. See Brattleboro Publishing Co. v. Windmill Publishing Corp., 369 F.2d 565, 567-68 (2d Cir.
1966); Murray v. Gelderman, 563 F.2d 773, 775 (5th Cir. 1977).

49. Dumas, 53 F.3d at 554.
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work™.regardless of the technical employment status of the worker,
the existence of a written agreement specially commissioning the work or
deeming the worker a W-2 employee, or whether the work fits into one
of the nine statutory buckets of allowable special commission subject
matter.”

Although it was perhaps not its intent, the pre-1976 work-made-for-
hire standard allowed courts to eschew the authorship dilemma. For
example, Garcia indisputably worked at the instance and expense of The
Innocence of Muslims filmmakers, and, under the 1909 Act, any
copyright she might have had to her performance would likely belong to
them as a default matter. While that is no longer the case under the 1976
Act, hiring parties have responded to new work-made-for-hire rules by
attempting to preempt copyright claims by contributing workers. When
they can obtain written contracts, hiring parties typically include
protective “belt-and-suspenders” copyright ownership terms in standard
engagement terms.” These terms dictate that a worker’s output is
deemed “made for hire,” but even if it is ultimately found to be ineligible
for such treatment, all rights to the work are transferred to the hiring
party anyway.

However, such a route-around still has several key disadvantages.
First, the duration of the copyright of the work is impacted. Second, and
perhaps most importantly, a transfer of copyright is subject to
termination provisions under the Copyright Act, whereas a work made
for hire is specifically excluded from such provisions. Thus, if a young
musician signs a recording and publishing deal with a major label in 1985,
and the deal’s immediate work product¥2sound recordings and musical
compositions¥2is deemed “made for hire,” the work product enjoys
protection until 2080, and the copyrights will never unilaterally revert to

50. Hill, supra note 44, at 566 (citing Brattleboro, 369 F.2d at 567).

51. See 17 U.S.C. § 1071 (limiting spccial commissioning to only works “for use as a contribution 1o
a collective work, as a part of a motion picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional text, as a test, as answer material for a test,
or as an atlas.”).

52. A typical clause might state that “any and all services provided by You under this Agreement
and all the Results and Proceeds thercofl arc specilically commissioncd by the Company, shall
constitute ‘works-made-for-hire’ under the United States and international copyright laws and shall be
the exclusive property of the Company. Notwithstanding the foregoing, in the event any of the Results
and Proceeds are deemed not to be a work made for hire, You hereby irrevocably assign and/or
irrevocably grant to Company, in consideration of the compensation provided hereunder, all
cxploitation rights ol cvery kind and nature, pursuant to copyright (including all rencwals and
extensions thereof) and all neighboring rights (to the maximum extent permitted in law) in and to such
Results and Proceeds, and all rights to such Results and Proceceds, shall be owned by the Company
solely and exclusively, for the duration of the rights in each country, in all languages, formats and
media, now known or hereinafter devised, throughout the universe.” On file with Author.

53. This assumes publication that same yecar and no congressional extensions in the copyright
term going forward. See 17 U.S.C. § 302(c) (2011) (setting the copyright term at ninety-five years from
publication or 120 years from crcation, whichever is shorter).
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the artist. Alternatively, if the works do not qualify as “made for hire,”
the copyright endures for seventy years from the date of the artist’s
death. Most significantly, in 2020, the artist can unilaterally terminate™
the copyright transfer provisions in the record deal (albeit after leaping
through a byzantine series of procedural hurdles) and can re-obtain the
copyrights to her musical compositions and (arguably) her sound
recordings.”

More importantly, in situations where there is no written contract,
the work-made-for-hire doctrine is unlikely to help matters. Thus, the
work-made-for-hire doctrine no longer helps to avoid or minimize
problems arising from performer copyrights. Parties can only specially
commission works through a written instrument,” and, even then, only
certain types of works can qualify for special commissioning.” And, the
only remaining way to achieve “made for hire” status generally requires
a formalized employment relationship.” In other words, if we are dealing
with non-professionals who are wunlikely to have a contractual
relationship in place to deal with the copyright issues, the work-made-
for-hire doctrine is unlikely to provide any additional protection against
the fracturing of rights.

4. Why the Implied License Doctrine Does Not Save Garcia |

That leaves implied licenses as the only remaining doctrinal bulwark
against the barbarians of performer interests knocking at copyright’s
gates. While Kozinski cautions us that implied licenses should be read
broadly in copyright law, so as to avoid fracturing of rights and
unnecessary complications in the distribution of works involving creative
contributions from numerous individuals, he does not doubt that the
makers of Innocence violated the scope of any conceivable implied
license Garcia could have granted for use of her performance. Yet, at the
same time, he confidently notes that “[w]ere she now to complain that
the film has a different title, that its historical depictions are inaccurate,
that her scene is poorly edited or that the quality of the film isn’t as she’d

54. 17 U.S.C. § 203(3) (2010).

55. There is an argument as to whether sound recordings can be specially commissioned in
wriling and thereby constituic works madc for hire by contract.

56. 17 U.S.C. § 101 (requiring all special commissioning arrangement to be “expressly agree[d] in
a written instrument signed” by the parties).

57. Id. (limiting spccial commissioning to only works “for use as a contribution to a collective
work, as a part of a motion picture or other audiovisual work, as a translation, as a supplementary
work, as a compilation, as an instructional tcxt, as a test, as answer material [or a test, or as an atlas™).

58. There is some wiggle room here. W-2 employment status is not dispositive on the question of
whether someone is an employee or an independent contractor for the purposes of the Copyright Act.
Rather, it is one of twelve factors used to determine whether a hiring party is an employee under the
general common law of agency, which the Supreme Court has applied to copyright law. See
Community for Creative Non-Violence v. Reid, 490 U.S. 730, 751-52 (1988).
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imagined, she wouldn’t have a viable claim that her implied license had
been exceeded.”” Unfortunately, however, we are not given any real
guidance on how to distinguish between such instances¥2 which
apparently do not exceed the scope of a general implied license when
performers act in a movie¥2 and the facts of the Garcia incident% which
apparently did.

Kozinski’s opinion seems to indicate that the makers of The
Innocence of Muslims did not enjoy an implied license for the
copyrightable elements of Ms. Garcia’s performance because they had
put those performance elements to an unanticipated use2a fraudulent
one, at that.” But there are many uses that go beyond those anticipated
by performers or implied in any license they provide for their
(potentially) copyrightable contributions. For example, actors from the
early days of Hollywood certainly never thought their performances
would be publicly performed outside of theatrical releasez certainly not
through VHS or DVD, on broadcast television or cable, on demand
through pay-per-view systems, or streaming on the Internet. And, in
related contexts, courts have previously declined to extend an implied
licensed for such expansive rights.” Moreover, it is standard for an actor
to bemoan the fact that his performance has been substantially altered or
minimized from a film in which she thought she would have a substantial
role.” If the actor owns a copyright in his performance, then a use
outside of the scope of the license could give rise to an infringement
claim.

Moreover, the problem with implied licenses also extends far
beyond the world of acting and motion pictures. Implied licenses are, by
their very nature, imprecise; they are, after all, implied through conduct.

59. Garcia v. Google, Inc. (Garcia I), 743 F.3d 1258, 1266 (gth Cir. 2014).

60. Id. at 1266-67.

61. Cohen v. Paramount Pictures, 845 F.2d 851 (9th Cir. 1988) (“[I}n 1969%2long belore the
market for videocassettes burgeoned?z Cohen could not have assumed that the public would have free
and virtually unlimited acceess 1o the film in which the composition was playcd; instcad, he must have
assumed that viewer access Lo the [ilm ‘Medium Cool” would be largely controlled by theatres and
networks. . .. The holder of the license should not now ‘reap the entire windfall’ associated with the
new medium.”). Id. at 854. Morc importantly, however, the Cohen case included a contractual term
that reserved all rights not expressly granted by the written license to the original copyright holder. Id.

62. For cxample, countless actors have [ound their performances on the proverbial “cutling room
floor,” including most of Johnny Depp’s performance in Platoon, see Jounny Dure: Movik Top TiN 27
(Jack Hunter ed., 1999), and the entirety of Eric Stoltz’s performance as Marty McFly in Back fo the
Future, see LAURENT BouzEreAU, THE CUTTING RooM FLOOR 50-51 (1994). This is a version ol a
problem faced by talent of all types in Hollywood, who often risk their creative work being removed
[rom final cuts or butchered in ways unimaginable to them by a studio or producer. For example, (rom
1968 through 2000, to give limited protection to directors victimized by such a situation, the Directors
Guild of America allowed directors who did not want their name associated with a work to petition to
have their credit replaced with the fictional “Allen Smithee” pseudonym. See DIRECTED BY ALLEN
Smrruer (Jeremy Braddock & Stephen Hock eds., 2000).
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And if the subjects of copyrighted works have independent interests in
those works, it is unclear how implied licenses would work. In this
regard, Kozinski’s reliance on implied license raises more questions than
it answers. Forcing those who fix works of authorship in a tangible
medium to rest their rights on implied licenses could wreak havoc on
various areas of copyright law.

Consider photojournalism and paparazzi work. The law maintains
that photographers and/or their newspapers/agencies own the copyrights
to their creative output and that the subjects of these photographs are
typically without any copyright interests in them. In part, this allocation
of rights exists because of the First Amendment and the need to allow
the paparazzi and photojournalists to report on public figures and issues
of public concern. Imbuing individuals in front of the camera with
copyright interests in their performance would dramatically alter the
operation of paparazzi work and photojournalism. The subjects of such
photos never sign contracts giving away their rights, and their
contributions to the photographs are unlikely to be deemed works-made-
for-hire. As a result, we are left with only implied licenses to save the
day. But, the waters of implied license are murky and infested with all
sorts of sharks.

Photojournalists and paparazzi would have to rest on a grant of an
implied license in order to exploit the images they take of public figures.
While one might argue that the paparazzi and photojournalism enjoy an
implied license every time they capture someone’s image, that might only
be true when the subjects of their photographs amble on public streets.
Even in those cases, if the subjects manifestly resist their fixation in a
tangible medium (via a scowl, evasive action or a punch) or implore
“don’t photograph me”%2as they often do% such steps would seem to
negate the possibility of an implied license. Consequently, the likes of
Sean Penn, George Clooney and other public figures with contentious
relationships with the paparazzi might possess the right to enjoin
unapproved uses of their image by the press. This would create a
significant First Amendment problem, especially for individuals who are
involved in matters of public interest but, for whatever reason, would
rather not receive any press coverage.

Historically, taking photographs in such contexts typically has not
required performer permission (or payment). A reversal of this policy,
which would be tantamount to empowering a performer veto, would
have far-reaching consequences. Public figures could not only suppress
unpleasant mug shots but also enjoin distribution of embarrassing videos
that show them engaged in less than savory activities, including engaging
in criminal conduct (that they deny). Recognition of performer rights
could have halted dissemination of footage showing Baltimore Ravens
running back Ray Rice beating his then-fiancée on a security video
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captured in an Atlantic City hotel elevator,” Toronto Mayor Rob Ford
smoking crack on the sly,” or swimmer Ryan Lochte yucking it up with
his teammates as he returned to the Olympic Village in Rio after
purportedly being robbed at gunpoint.”

Furthermore, even where implied licenses (or contracts) seem to
preempt the issue of fractured rights, those transfers/licenses are
precariously limited in copyright law. Specifically, the unique termination
provisions embodied in § 203 of the Copyright Act (which do not apply if
the copyrighted contributions are works made for hire or if there is no
copyright protection available for performances) mean that any rights
acquisitions that depend on contract or implied licenses are subject to
unilateral termination in as early as thirty-five years.” So, while Kozinski
may contend that almost all motion picture performances include the
grant of an implied license to a movie maker to use the performance, that
implied license is terminable in thirty-five years, creating a serious issue
for future exploitation of Hollywood content.

5. Copyright Cherry-Picking and Garcia I’s First Amendment
Problem

All told, neither the work-made-for-hire doctrine nor implied
license provides much relief from the possibility of fractured rights if we
go down the road of granting performers copyright interests. And the
original Garcia decision badly underestimates the harm that this could do
to the functioning of the copyright regime and the -collateral
consequences on such changes in the law to important free speech rights.
The en banc panel that reversed that decision rightfully expressed
reservations about a potential future dominated by “‘copyright cherry
picking,” which would enable any contributor from a costume designer
down to an extra or best boy to claim copyright in random bits and pieces
of a unitary motion picture without satisfying the requirements of the
Copyright Act.”” And, as we have seen, the cause for concern extends
even further than the en banc panel suggests, implicating issues of the
public interest and the First Amendment.

63. Ray Rice Dragging Unconscious Fiancée [Video], TMZ (Fcb. 19, 2014, 2:01 PM),
http://www.tmz.com/2014/02/19/ray-rice-unconscious-fiancee-atlantic-city-video-arrest/.

64. Tom Scocca, Here, at Last, Is the Rob Ford Crack Video, GAWKER (Aug. 11, 2016, 11:10 AM),
http://gawker.com/here-at-last-is-the-rob-ford-crack-vidco-1785147722.

65. One could argue implied consent in these situations, but it would be difficult to prevail on
such a theory, cspecially il the subjcets had no knowledge that they were on surveillance video. For a
further discussion on the growing use of copyright law as a powerful weapon to suppress the
dissemination of factual information and censor one’s political and social enemies, see John
Tchranian, The New ©ensorship, 101 [owa L. REV. 245 (2015).

66. 17 U.S.C. § 203 (2010).

67. Garcia v. Google, Inc. (Garcia I1), 786 F.3d 733, 737 (9th Cir. 2015).
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Admittedly, the widespread criticism of the original Garcia decision
was not limited to its unabashed embrace of performance copyrights.
The decision had a number of troubling free-speech implications and,
among other things, appeared to deviate from basic standards for the
issuance of preliminary injunctive relief by silencing expressive activities
with the power of judicial force even though it found that Garcia’s
copyright claim was “fairly debatable.”” A full week before it even
released its decision in the case, the panel bizarrely issued an order (sub
rosa no less) enjoining Google from making any use of the entire
work®¥ even though Garcia herself had only claimed a copyright interest
in her specific performance,” which constituted only a small portion of
the movie.”! Moreover, the panel issued the gag order without any
consideration of the monumental First Amendment implications of such
a move.” In short, the immediate and widespread criticism of the
decision is understandable.

B. RESURRECTING KOZINSKI'S GARCIA

Despite its flaws, the original Garcia decision was not without its
merits. Specifically, it raised fundamental questions about copyright’s
buggy treatment of authorshipY¥zserious queries entirely ignored by the
en banc panel and absent from the copyright discourse for far too long.
Indeed, for all that was troubling about Kozinski’s opinion, there was a
great deal of value in itY2something lost in the shuffle to condemn it
wholesale.

In particular, the en banc panel’s conception of authorship and its
derogation of performer copyrights bear closer examination. As Kozinski
wrote in his dissent to the en banc panel’s decision, the majority
“artificially shrinks authorial rights by holding that a performer must
personally record his creative expression in order to retain any copyright
interest in it.”” This idea of authorship-as-fixation has long been hinted

68. Garcia v. Google, Inc. (Garcia I), 743 F.3d 1258, 1265 (gth Cir. 2014).

69. See Google Motion [or Emergency Stay on Mandatory Injunction, No. 12-57032, DkL. #44, at
3 (g9th Cir. Feb. 27, 2014) (noting that “[o]n February 19, 2014, nearly eight months after the argument
on the appcal, the pancl issued a sweeping mandatory injunction [that].. . ordercd Google to take
down ‘all copies’ of the video ‘from YouTube.com’” and from any other platforms under Google’s
control’ and to ‘take all rcasonablc steps Lo prevent [urther uploads ol ‘Innocence of Muslims’ to thosc
platforms.”).

70. Garcia 1,743 F.3d at 1262 (“Garcia doesn’t claim a copyright in ‘Innocence of Muslims’ itself;
[ar [rom it. Instecad, she claims that her performance within the [ilm is independently copyrightable
and that has retained an interest in that copyright.”).

71. Garcia II, 786 F.3d at 736 (noting that Garcia provided just a “five-sccond acling
performance”).

72. See Google Motion for Emergency Stay on Mandatory Injunction, supra note 69, at 3—4
(noting that the panel “imposed an unprecedented gag order; it prohibited Google from publicly
disclosing the order until the merits opinion issued.”).

73. Garcia 11,786 F.3d at 753 (Kozinski, J., dissenting).
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by courts considering copyright claims brought by various types of
performers, including actors, interviewees, porn stars, photographic
subjects and musicians. But, with the en banc decision in Google v.
Garecia, this notion became the apparent law of a circuit for the first time.
In the process, the very decision itself raised serious questions about the
soundness of such a view.

1. The Problematic Authorship-Fixation Conflation

To illustrate some of the concerns raised by the en banc panel’s
conflation of authorship and fixation, imagine a commercial service that
offers college students notes from professors’ lectures with the promise
that they will never have to attend class again to perform well on their
exams. The service obtains its product from “students” who they pay to
attend course sessions and to take copious notes (or record the lecture).
Keen to keep students coming to class, and perhaps to prevent a
commercial enterprise from profiting through the wunauthorized
exploitation of their creative labors, professors might look for a way to
shut down the service, and copyright law might provide such a vehicle.
However, copyright’s authorship doctrine represents a major stumbling
block.” Using the default rule of authorship-as-fixation, the copyright
holder to the notes is arguably the “students,” or, in the case of works
made for hire, the company.”

Vesting copyright in the note-takers seems intuitively problematic,
evading both our basic sense of the equities and the copyright regime’s
purported goal of incentivizing creativity and the production of
knowledge. After all, in most cases, the notes or recordings largely reflect
the intellectual labor and carefully crafted expressions of the professor,
even if they are ultimately fixed in a tangible medium by someone else. If
the professor had prepared her own lecture notes in advance of class, one
could argue that the “student” notes or sound recording of the lecture
constitute unauthorized derivatives of the professor’s lecture notes and
therefore technically infringe the professor’s copyright.”” But if such an
argument is unavailing, or if the professor works from memory, the
professor would need to claim a performance copyright in order to
secure rights in her creative efforts and to pursue an infringement claim

74. There is also an implied-license issue. Arguably, real students have an implied license to
create derivative versions of their professor’s lecture in the form of notes. But individuals who illicitly
attend the class solcly to provide notes to the commercial scrvice may not cnjoy such an implicd
license, thereby rendering their output into a copyright infringement.

75. Il the act of recording is donc without permission and in violation of the law, there is an
argument that the “students”/company would not enjoy a copyright to the recording since it is an
“illegal” work. See Tehranian, supra note 65 (discussing copyright and illegal works).

76. At one lime, websites such as neer-notes.com had a “thriving business selling crib notes to
thousands of introductory college courses across the country.” See Kirsten Stewart, U. Debates
Close-Note Commerce, SALT LAKE TRIBUNE, at C1 (Oct. 31, 2002).
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against the note service.”” Without such rights, efforts to shut down the
note-taking service would face significant hurdles.

2. The Authorship-Fixation Conflation in Action: The Interview
Cases

Yet, as the en banc opinion in Garcia reflects, courts have generally
resisted granting copyright interests to anyone other than those who
literally fix creative output in a tangible medium.” In so doing, they have
often engaged in bizarre machinations to deny basic copyright principles
and avoid the apparently unsavory result of recognizing copyright
interests for those in front of, rather than behind, the camera. Two cases
involving copyright claims to interviews powerfully illustrate this
dynamic in action.

In Taggart v. WMAQ Channel 5 Chicago,” an Illinois federal court
declined to consider the possibility that the subject of a news interview
with an NBC affiliate, WMAQ, could have a copyright interest in
WMAQ’s recording of the interview. The facts of the case make the
plaintiff’s motivations readily apparent and explain why the matter,
however misguidedly, may have ended up court. In an interview he had
granted to WMAQ, Taggart discussed his conviction for aggravated
criminal sexual assault of two boys in a summer camp that he used to
run. After admitting that naked boys would regularly share his sleeping
bag with him at these camps, he protested the interviewer’s
characterization of the activities as molestation. When the interviewer
asked Taggart how he would put it, he responded, “learning
experience.”

Not surprisingly, Mr. Taggart regretted doing the interview and, in
an effort to suppress its broadcast, sued for copyright infringement.
Among other things, he claimed that, although he sat for the interview,
he did not consent to its publication. The court balked at Taggart’s

77. Notably, the special provisions ol § 1101 that protect bands {rom bootlcgging would not apply
here since the prolessor’s “performance” is not musical in naturc.

78. But see Lindsay v. The Wrecked and Abandoned Vessel R.M.S. Titanic, No. 97 Civ.
9248(HB), 1999 WL 816163, at *5 (S.D.N.Y. Ocl. 13, 1999) (holding, in rcjccling a delendant’s motion
to dismiss, that “[t]he fact that [plaintiff] did not literally perform the filming, i.e., by diving to the
wreek and operating the camcras, will not defeat his claim of having ‘authorcd’ the illuminated
footage. ... All else being equal, where a plaintiff alleges that he exercised such a high degree of
control over a film operation¥z including the type and amount of light used, the specific camera angles
to be cmployed, and other detail-intensive artistic clements ol a lilmY%such that the final product
duplicates his conceptions and visiof

”»
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